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UNITED STATES . ——
SECURITIES AND EXCHANGE COMMISSION / A’C ‘
WASHINGTON, D.C. 20549-3010 J

DIVISION OF . ’ : f /... g_s - ﬂ
CORPORATION FINANCE A
- - '

March 19, 2007

Gary L. Sellers _ -

Simpson Thacher & Bartlett LEP At 1934 .
425 Lexington Avenue ; . Section: :
New York, NY 10017-3954 :  Rule: WA-Y

Re:  Sirius Satellite Radio Inc. PUbI'!Cb . 5 a | 200
' Incoming letter dated January 25, 2007 Availability: &

Dear Mr. Sellers:

This is in response to your letter dated January 25, 2007 concerning the |
shareholder proposal submitted to Sirius Satellite Radio by Jeffrey Gelb. Our response is !

attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of

the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals. .

w2

PR Chief Counsel

Enclosures

cc: Jeffrey Gelb

2209 Avenue K | - PROCESSED

Galveston, TX 77550 :
APR 06 2007
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‘ VIA FEDERAL EXPRESS
|

DirEGT DiaL NUMBER

(212) 455-2695

SiMPSON THACHER & BARTLETT LLP
425 LEXINGTON AVENUE
NEw Yorx, N.Y. 10017-3954
{212) 455-2000

o FacsiMILE: (212) 455-2502

January 25, 2007

Y
s

Re:  Sirius Satellite Radio Inc./Rule 14a-8 of the Securities
Exchange Act of 1934, as amended
Exclusion of Shareholder Proposal submitted by Jeffrey Gelb
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Securities and Exchange Commission &
Division of Corporation.Finance - . - . fi
S gl 3 L ' ) . LA
Office of Chief Counsel ™ - ‘ : . L o
s

100 F Street, N.E.
Washington, D.C. 20549

Dear Ladies and Gentlemen:

On behalf of our client Sirius Satellite Radio Inc., a Delaware corporation (the
“Company”), we are filing this letter pursuant to Rule 14a-8()) under the Securities Exchange
Act of 1934, as amended, to notify the Securities and Exchange Commission (the
“Commission”) of the Company’s intention to exclude a shareholder proposal (the “Proposal™)
submitted by Mr. Jeffrey Gelb (the “Proponent”) from its proxy materials for its 2007 annual
meeting of stockholders (the “Annual Meeting”). The Company respectfully requests that the
Division of Corporation Finance (the “Staff”) not recommend to the Commission that any
enforcement action be taken if the Company excludes the Proposal from its proxy statement for
the Annual Meeting for the reasons set forth below. The Company expects to hold the Annual
Meeting on Thursday, May 24, 2007 and file its definitive proxy materials for the Annual
Meeting with the Commission on or about April 20, 2007. Accordingly, this filing is timely
made in accordance with the requirements of Rule 14a-8(j).

LOsS ANGELES Paro ArTo WasHiNgTON, D.C. Hoxa Kono LoNDox

E-MAIL ADDRESS

gsellers@siblaw.com |

|
|
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The Proponent has submitted for inclusion in the 2007 proxy materials a proposal
requesting:

“That all bonuses and retainer be withheld from Directors compensation if the price value
of common stock does not exceed $4.50 per share.

That 75% of bonuses and retainer be withheld from Directors compensation if the price
value of common stock does not exceed $6.00 per share.

That 50% of bonuses and retainer be withheld from Directors compensation if the price
value of common stock does not exceed $7.50 per share.

That 25% of bonuses and retainer be withheld from Directors compensation if the price
value of common stock does not exceed $9.00 per share.”

As more fully set forth below, the Company believes that the Proposal is
excludable from the Company’s 2007 proxy materials because the Proponent failed to satisfy the
eligibility requirements under Rule 14a-8(b) and Rule 14a-8(f) by failing to submit (1) evidence
of ownership of the requisite amount of securities within 14 days of being notified by the
Company of the procedural and eligibility deficiencies in the Proposal and (2) a written
statement that he intends to hold his securities in the Company through the date of the Annual
Meeting, desplte bemg notified of the requirement. In addition, the Company belleves .that the
Proposal is excludable from the Company’s 2007 proxy materials pursuam to Rule 14a-8(i)(1)
and Rule 14a—8(1)(3) because it 1s improper Under the laws of the state of Delaware and
constitutes a violation of the proxy rules because it is vague, indefinite and misleading.

DISCUSSION
A. Rule 14a-8(b)/(f) — The Proponent Has Not Provided Evidence of Ownership

The Company received the Proponent’s initial submission in May 2006. A copy
of the Proponent’s letter is attached as Exhibit A. The Proponent’s letter failed to include any
evidence of his ownership of the requisite amount of the shares of the Company’s common stock
or any statement of the Proponent’s intent to hold his securities through the date of the Annual

Meeting.

By letter dated December 11, 2006, the Company informed the Proponent that he
needed to cure (within 14 days of his receipt of the Company’s letter) the procedural and
eligibility deficiencies in his submission by providing: (1)} information proving that he has held,
for at least one year prior to the date of his submission, shares of the Company’s common stock
having at least $2,000 in market value, or 1% of the outstanding shares of the Company’s
common stock, as required by Rule 14a-8(b); and (2) a written statement that he intends to



" Securities and Exchange Commission -3- January 25, 2007

continue to hold such shares of common stock through the date of the Annual Meeting as
required by Rule 14a-8(b). In addition, the Company included, with its letter, a copy of Rule
14a-8. A copy of the Company’s December 11, 2006 correspondence is attached hereto as
Exhibit B. The Company’s letter was sent by facsimile and courier; the fax copy and the courier
delivery were received by the Proponent on December 12, 2006, as evidenced by the copy of the
facsimile confirmation and the FedEx receipt attached hereto as Exhibit C.

The Company’s records do not list the Proponent as a registered holder of shares
of the Company’s common stock to satisfy the eligibility requirements of Rule 14a-8(b). To date,
the Company has received no response from the Proponent to its December 11, 2006 letter.

The Staff has on numerous occasions permitted the omission of a shareholder
proposal from proxy materials where the proponent has failed to provide documentary support
sufficiently evidencing that the proponent has satisfied the minimum ownership requirement
continuously for the one-year period required by Rule 14a-8(b). See Merck & Co., Inc.
(December 11, 2006), The Procter & Gamble Company (July 26, 2006), General Motors
Corporation (April 3, 2006), Motorola, Inc. (January 10, 2005), Johnson & Johnson (January 3,
2005) and Agilent Technologies (November 19, 2004). In accordance with Rule 14a-8(f}, on
December 11, 2006, the Company informed the Proponent that he was not a registered holder of
shares of the Company s common stock to satlsfy the. ellglblllty requ1rements of Rule 14a—8(b)
The Company also sent to the Proponent a copy of, and direéted him to, Rule; 14a-8(b), which
provides guidance on means to provide evidence of the requisite stock ownershlp To date, the
Proponent has not provided any evidence of his ownership of the requisite amount of the
Company’s common stock. Given the foregoing, the Proposal may be excluded from the
Company’s proxy materials under Rule 14a-8(b)(1), because the Proponent failed to submit
written evidence of his ownership of the requisite amount of the Company’s common stock even
after he was specifically informed of his obligation to do so by the Company as required by Rule
14a-8(f).

Additionally, the Staff has on numerous occasions permitted the omission of a
shareholder proposal from proxy materials where, as here, the proponent failed to provide
written notification to the company of his or her intent to hold the company’s stock through the-
date of the annual meeting. See Fidelity Cash Reserves (May 8, 2006), The Coca-Cola Co.
(January 8, 2001) and New Jersey Resources Corp. (December 3, 1997). Consistent with this
Staff position, the Company believes that the Proposal may be excluded from the Company’s
proxy materials under Rule 14a-8(b)(2) because the Proponent failed to submit any such written
notification, even after he was specifically informed of his obligation to do so by the Company
as required by Rule 14a-8(f).
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B. Rule 14a-8(i)(1) — The Proposal Is Not a Proper Subject Under Delaware Law

Rule 14a-8(1)(1) allows a company to exclude a shareholder proposal that is not a
proper subject for action by the shareholders under the laws of the jurisdiction of the company’s
organization, in this case Delaware.

Section 141(a) of the Delaware General Corporate Law (“DGCL”) states that the
“business and affairs of every corporation organized under this chapter shall be managed by or
under the direction of a board of directors, except as may be otherwise provided in this chapter or
in its certificate of incorporation.” Similarly, the Company’s Amended and Restated Certificate
of Incorporation states in Article Seventh that the business and affairs of the Company shall be
managed by or under the direction of the Board of Directors. Additionally, Section 122(15) of
the DGCL authorizes corporations to establish and carry out stock option, incentive and
compensation plans for any or all of its directors, officers and employees. These powers are
generally within the sole authority of a corporation's board, and the exercise of these powers 1s
protected by the presumption of the business judgment rule. See In re Walt Disney Co.
Derivative Litigation. 731 A.2d 342, 362 (Del. Ch. 1998), rev’d on other grounds, 746 A.2d 244
(Del. 2000) (stating that “in the absence of fraud, this court's deference to directors' business
judgment is particularly.broad in matters of executive compensation”); Haber v. Bell, 465 A.2d
353, 359 (Del: Ch. 1983) (stating that * generally directors have the sole authority.to, delermme ;
compensation levels and this determination'is protected by the presumptlon of the business
judgment rule™).

The Staff has permitted the exclusion of shareholder proposals that direct a
company’s board of directors to take certain actions inconsistent with the discretionary authority
provided to the board under state law. See Peregrine Pharmaceuticals, Inc. (July 28, 2006)
(proposal requiring the company to freeze and roll back all base compensation of directors and
executive officers and eliminate all future incentive or bonus compensation of directors and
executive officers until the company’s market capitalization reaches certain levels as an improper
subject under Delaware law); Phillips Petroleum Co. (Quintas) (March 13, 2002) (proposal
requiring an increase in executives’ salaries of three percent per year as an improper subject
under Delaware law); PPL Corporation (February 19, 2002) (proposal requiring decrease in the
retainer for non-employee directors as an improper subject under Pennsylvania law); El Paso
Energy Corp. (March 9, 2001) (proposal requiring the cancellation of the company's restricted
stock grant program as an improper subject under Delaware law); PSB Holdings, Inc. (January
23, 2002) (proposal requiring a limitation on compensation of non-employee directors as an
improper subject under state law); 3D Systems Corp. (April 6. 1999} (proposal prohibiting the
awarding of an incentive plan to executive officers unless the company’s stock value increased
as an improper subject under Delaware law); SBC Communications, Inc. (January 11, 199%)
(proposal mandating the abolition of all stock options as an improper subject under Delaware
law).




" Securities and Exchange Commission -5- January 25, 2007

By its terms, the Proposal is not cast as either a recommendation or request to the
Company’s Board of Directors; instead, it mandates that these actions be taken. To implement
the Proposal, the Company’s Compensation Committee and Board of Directors would be forced
to implement new compensation terms, regardless of whether the Compensation Committee or
the Board of Directors conclude that such action is appropriate or in the Company’s best interest.
By denying the Board of Directors its statutory authority and responsibility to manage the
Company’s business and affairs, including compensation to be paid to the Company’s directors,
implementation of the Proposal would violate Delaware law. Accordingly, the Company believes
that the Proposal 1s excludable pursuant to Rule 14a-8(i)(1).

C. Rule 14a-8(i)(3) - The Proposal Violates the Proxy Rules Because It is Vague, Indefinite
and Misleading

Rule 14a-8(i)(3) permits a company to omit a shareholder proposal from its proxy
materials if the proposal is contrary to the Commission’s proxy rules, including Rule 14a-9,
which prohibits materially false or misleading statements in proxy soliciting materials.

The Staff has declared that it would concur in a company’s reliance on Rule 14a-
8(1)(3) to exclude a proposal where a company demonstrates objectively that the resolution
contained in the proposal is so inherently vague or indefinite, that neither the stockholder voting
on the proposal, nor the company in implementing the proposal (1f adopted) would be able o
determine with any reasonable certainty exactlf what actlons or measures the proposal requ1res
,See Staff Legal*Bulletin’ 14B( September 15 2004) The Staff has’ on many occasions permxtted
the exclusion under Rule 14a—8(1)(3) "of proposals related to execulive compensation when
critical terms or concepts in the proposal are so vague and indefinite that the compensation
arrangements being referred to in the proposal, or the action desired under the proposal, either
are not clear or are subject to a variety of interpretations. See Eastman Kodak Company (March
3, 2003) (proposal requested that “the Top Salary be ‘capped’ at $1 million to include bonus,
perks [and] stock options;” the company argued that the proposal did not, among other things,
provide guidance on how it should be implemented by failing to define “critical terms” such as
perks and how options were to be valued and the Staff concurred with the exclusion of the
proposal under Rule 14a-8(i)(3) as vague and indefinite}; Otter Tail Corporation (January 12
2004) (proposal requested that future executive salary or stock option plans be changed to “limit
any benefits for cither salary or stock options for 5 years; the Staff concurred that the company
could exclude the proposal as vague and indefinite); General Electric Co. (January 23, 2003)
(proposal requested an individual cap on salaries and benefits of $1 million for General Electric
officers and directors; the company argued that the proposal failed to define the critical term
“benefit” or otherwise provide guidance on how it should be implemented; the Staff concurred
that the company could exclude the proposal as vague and indefinite).

ks
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For example, the Proposal does not address how the relevant target stock price
(“price value™) will be determined: does the Company look at the closing, or the average, price
on the day the “bonuses and retainers” are determined or the day on which they are scheduled to
be paid? Is the stock price based on a specific day or a trading average of indeterminate length?

Would director compensation be pro-rated if the market price fluctuated between two or more of .

the target “price values™? Future stock issuances, stock splits, reverse splits, mergers and other
corporate restructurings further complicate the proper interpretation of these “target” values.
Would the values be adjusted to reflect such events? The Proposal provides that in certain cases a
percentage of the bonuses and retainer would be “withheld” from directors: Are these amounts
withheld indefinitely or only until the shares of common stock of the Company reach the “pnice
value”? And can the Board of Directors, as is its right under Delaware law, simply increase
director compensation to offset any percentage reduction based on the “price value” of common
stock?

These ambiguities render the Proposal so inherently vague and indefinite that
neither the stockholders voting on the Proposal, nor the Company in implementing the Proposai
(if adopted), would be able to determine with any reasonable certainty what actions or measures
are required by the Proposal.

In addition, the Company believes that the Proposal, if adopted, would be
mlsleadmg under Rule 14a-9. The note to Rule 14a-9 prov1des that © [p]redlctlons as to specific
future’ market values” fnay be mlsleadmg w1thm the meaning of Rule 142°9; By penahzmg :
dlrectors for so long as the underlymg common stock price doés not exceéd $9 00 per.share, a -
reader of the Proposal may improperly infer that the appropn)ate price floor exceeds $9.00 per
share. The Company’s inclusion of the Proposal in the 2007 proxy materials, as well as the
Board’s ultimate adoption of such a Proposal, would acknowledge the predictive view that a
common stock price above $9.00 is an appropriate future market value and, hence, a misleading
statement for purposes of Rule 14a-9.

For all these reasons, the Company belicves that the Proposal is excludable under
Rule 14a-8(i)(3) as a violation of proxy rules.

CONCLUSION

For the foregoing reasons, the Company has determined to exclude the Proposal
from the Company’s proxy materials for the Annual Meeting.

In accordance with Rule 14a-8(j), six copies of this letter and its attachments are
enclosed. By copy of this letter, the Company is simultaneously providing a copy of this
submission to the Proponent. We request that you acknowledge receipt of this letter and the
enclosures by stamping and returning the enclosed additional copy of the cover page of this letter
using the enclosed, self-addressed stamped envelope.
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If you have any questions regarding this matter or require additional information,
please feel free to call the undersigned at (212) 455-2695 or Patrick L. Donnelly, Executive Vice
President, General Counsel and Secretary of the Company, at (212) 584-5180.

Sincerely,

Ao /%eV\«_.

Gary L. Sellers

Enclosures:  six copies of this letter, including exhibits

cer Jeffrey Gelb

1
4 £

‘”Patrlck L Donnelly ;
Executive Vice President, General Counsel and Secretary
Sirius Satellite Radio Inc.
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1221 Avenure of the Amercas
Hew York, NY 10020
tel// 212.584.5100
fax//212.584.5200

sirius. com

December 11, 2006

VIA FEDERAL EXPRESS AND FACSIMILE

chﬁ‘ey Gelb

. Attorney At Law

2209 Avenue K
Galvestone, Texas 77550

Dear Mr. Gelb:

Sirius Satellite Radio Inc. (the “Company”) received a copy of ydur letter

~ dated May 11, 2006, a copy of which is attached.

" The Company would like to inform you, pursuant to Rule 14a-8(f) under the
Securities Exchange Act of 1934, as amended (the “Exchange Act”); of the following
procedural and eligibility deficiencies in your letter: ‘

1. You did not include any information to prove that you have continuously
held, for at least one year prior to the date you submitted your proposal, shares of the
Company’s common stock having at least $2,000 in market value (or 1% of the Company’s
common stock), as required by Rule 14a-8(b) under the Exchange Act. Our records donot -
list you as a registered holder of shares of the Company’s common stock. Since you are not
a registered holder of a sifficient number of shares, Rule 14a-8(b)(2), a copy of whichis
attached, tells you how to prove your eligibility to submit a proposal (for example, if your
shares are held indirectly through your broker or bank). Specxﬁcally, Rule l4a—8(b)(2)
provxdes that you can submit proof through:

* & written statement from the “record” holder of your securities (usuallya
broker or bank) verifying that, at the time you submitted your proposal,
* you had continuously held the required amount of the Company’s
common stock for at least one year; or '

» acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4 and/or -
Form 5, or amendments to those documents or updated forms, reflecting
your ownership of the shares as of or before the date on which the one-
year eligibility period begins. '

016692-0031-10028-NY03.2561699.1

id
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2. You did not include a statement that you mtcnd to continue to hold

such shares of the Company’s common stock through the date of the 2007 Annual Meetmg
of Shareholders as requ.lred by Rule 14a-8(b)(2).

The foregomg must be corrected and the requested information furnished to
us electromcally or by mail. The information must be transmitted clectromcally or
postmarked no later than 14 calendar days from the date you receive this letter of
notification. If you fail to provide a timely response, this would provide grounds for the
Company to exclude your proposal from our proxy materials. For your reference, we have

. attached a copy of Rule 142-8 of the Exchange Act. To transmit your reply electronically,
please reply to my attention at the following fax number: (212) 584-5353 or by e-mail to

RZiegler@siriusradio.com. To reply by mail, pleasc reply to my attention at Sirius Satellite |

Radio Inc., 1221 Avenue of the Amencas, 36 Floot, New York, New York 10020.

P]ease contact me at (212) 901-6670 should you have any questions. We
‘ apprecmte your mterest in the Company '

Smcerely,
. Ruth Zlegler
1 . ' Deputy General Counsel
Enclosures .
ce: Simone E. Bono

Simpson Thacher & Bartlett LLP

0165920031 10028-NY03 2565699.1

December 11,2006
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Attorney At Law
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2209 Avenue K.

* Galveston, Texas 77550

Sirius Satellite Radio

"~ Attn: Corporate Secretary

1221 Avenue of Amerdicas
36th Floor

New York, NY 10020

'Dear Sir: .

1 wnuld like to have the

stockholders meeting:

aFal aer
"That all bonusegﬂte with held from Directors compensation if the

of common stock doe

That 75% of bonuges, be withheld from Directora compensation if the price value

(409) 763-0004
(409) 763-0073 Fax

May 11, 2006

following resolution be voted upon for the 2007

ceed $4.50 per share.

of coumon stock doe ceed $6.00 per share.
That 50% of bom%’é‘g W

of common stock: dce
"That 25% of bouuses,ge with
of common stock does not ex

hheld from Directors compensation if the price wvalue

ceed$7.50 per share.

held from Directors compensation 1f the price value

ceed $9.00 per share."

stockholder of Sirius Satellite
Radio
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. January 24,2007 -

U.S. Mail: PO Box 727
Memphis, TN 38194-4843

. Telephone: 901-389-3600

. FadEx Express
. ' . Custorner Support Trace
; 3875 Alrways Boulevard
Moduls H, 4th Flogr
‘Memphls, TN 38118

=3¢ .
Express

Dear Customer. LT e I I X

' P . 4

" The following is the proof of deltvery yéu requested with the tracking number 793061 686469,

Delivery Information: . : : -
Status: Dellvered * Dellvery location: 2209 AVENUE K
, . T Galvestone, TX 77550
‘Signedforby: -~ . J.GELB Dec 12, 2006 13:36

‘Servicatype:

" Dellvery date:

Prlorlty Envelops

Shipping Information:

Tracking number.

798061686469 ' .

Rexciplent:

- Jatfray Gelb
2200 Averwe K .

: ‘Tf'-la-rlk y.ou for dhoasing FedEx Express. * :
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

. The Drvision of Corporation Finance believes that its rcsponsxblhty with respect to

- matters arising under Rule 14a-8 [17 CFR 240. 14a—8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal -
under Rule 14a-8, the Division’s staff considers the mformatlon furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative. ‘

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved.- The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal

procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-

action letters do not and cannot adjudicate the merits of a company’s position with respect to the "

-proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordmgly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy

" matenal. .
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March 19, 2007

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Sirius Satellite Radio Inc.
Incoming letter dated January 25, 2007

The submission relates to director compensation.

To the extent the submission involves a rule 14a-8 issue, there appears to be some
basis for your view that Sirius may exclude the proposal under rule 14a-8(f). We note
your representation that the proponent failed to supply, within 14 days of receipt of
Sirius’ request, documentary support evidencing that he satisfied the minimum ownership
requirement for the one-year period as of the date that he submitted the proposal as
required by rule 14a-8(b). Accordingly, we will not recommend enforcement action to
the Commission if Sirius omits the proposal from its proxy materials in reliance on rules
14a-8(b) and 14a-8(f). In reaching this position, we have not found it necessary to
address the alternative bases for omission upon which Sirius relies.

Sincerely,

e

Ted Yu
Special Counsel

END




