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Item 1.01 Entry into a Material Definitive Agreement

Amendment and Restatement of Existing Bank Facilities and Extension of Maturities Therein

     On March 6, 2009, XM Satellite Radio Inc. (“XM”), our wholly-owned subsidiary, amended and restated (i) the $100 million Credit Agreement, dated as of June 26,
2008, among XM, XM Satellite Radio Holdings Inc., our wholly-owned subsidiary and the parent of XM (“XM Holdings”), the lenders named therein and UBS AG, as
administrative agent (the “UBS Term Loan”) and (ii) the $250 million Credit Agreement, dated as of May 5, 2006, among XM, XM Holdings, the lenders named therein and
JPMorgan Chase Bank, N.A., as administrative agent (the “JPM Revolver” and, together with the UBS Term Loan, the “Previous Facilities”). The Previous Facilities have
been combined as term loans into the Amended and Restated Credit Agreement, dated as of March 6, 2009, among XM, XM Holdings, the lenders named therein and
JPMorgan Chase Bank, N.A., as administrative agent (the “First-Lien Credit Agreement”), and Liberty Media LLC (the “Purchaser”) has purchased $100 million aggregate
principal amount of such loans from the lenders. XM paid a restructuring fee of 2% to the existing lenders under the Previous Facilities.

     Loans under the First-Lien Credit Agreement held by existing lenders (the “Tranche A” and the “Tranche B” term loans) will mature on May 5, 2010 and the remaining
loans purchased by Liberty (the “Tranche C” term loans) will mature on May 5, 2011. The Tranche A and the Tranche B term loans are subject to scheduled quarterly
amortization payments of $25 million starting on March 31, 2009. The Tranche C term loans are subject to a partial amortization of $25 million on March 31, 2010, with all
remaining amounts due on the final maturity date. Pursuant to these maturities and the scheduled amortization payments, of the outstanding principal amount, 29% of the
$350 million is due in 2009; 50% in 2010; and 21% in 2011. The loans will bear interest at rates ranging from prime plus 11% to LIBOR (subject to a 3% floor) plus 12%.

     The loans under the First-Lien Credit Agreement are guaranteed by XM Holdings and each of the subsidiary guarantors named therein. The loans are secured by a first lien
on substantially all of the assets of XM Holdings, XM and certain subsidiaries named therein. The affirmative covenants, negative covenants and event of default provisions
contained in the First-Lien Credit Agreement are substantially similar to those contained in the Previous Facilities, except that: (i) XM must maintain cash reserves of
$75 million (without taking into account any proceeds from the Second-Lien Credit Agreement (as defined below)), (ii) we must maintain cash reserves of $35 million,
(iii) XM Holdings and XM must maintain certain EBITDA levels set forth therein and (iv) an event of default shall occur upon the acceleration of any our material
indebtedness or in the event of our voluntary or involuntary bankruptcy.

Amended and Restated Credit Agreement with Liberty Media

     On March 6, 2009, XM entered into an Amended and Restated Credit Agreement (the “Second-Lien Credit Agreement”) with Liberty Media Corporation, as
administrative agent and collateral agent, and simultaneously closed the facility. Pursuant to the Second-Lien Credit Agreement, XM may borrow $150 million aggregate
principal amount of term loans on December 1, 2009. The proceeds of the loans will be used to repay a portion of the 10% Convertible Notes due 2009 of XM Holdings on
the stated maturity date thereof. The Second-Lien Credit Agreement matures on March 1, 2011, and bears interest at 15% per annum. XM will pay a commitment fee of 2%
per annum on the undrawn portion of the Second-Lien Credit Agreement until the date of disbursement of the loans or the termination of the commitments.
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     The loans under the Second-Lien Credit Agreement are guaranteed by XM Holdings and each of the subsidiary guarantors named therein. The loan is secured by a second
lien on substantially all the assets of XM Holdings, XM and certain subsidiaries named therein. The affirmative covenants, negative covenants and event of default provisions
contained in the Second-Lien Credit Agreement are substantially similar to those contained in the First-Lien Credit Agreement.

     The information set forth in Item 3.02 below is also hereby incorporated by reference into this Item 1.01.
 

Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant

     The information set forth above in Item 1.01 is hereby incorporated by reference into this Item 2.03.
 

Item 3.02 Unregistered Sales of Equity Securities

     Pursuant to the previously announced Investment Agreement, dated February 17, 2009, among us and the Purchaser (the “Investment Agreement”), we issued 1,000,000
shares of Series B-1 Preferred Stock and 11,500,000 shares of Series B-2 Preferred Stock in consideration for the investments described therein. The preferred stock was
offered to the Purchaser in an offering exempt from the Securities Act registration requirements under Section 4(2) of the Securities Act of 1933, based on the Purchaser’s
representation that, among other things, it is an “accredited investor” within the meaning of Rule 501 under the Securities Act. The rights, preferences and privileges of the
Series B-1 Preferred Stock and Series B-2 Preferred Stock are described in the applicable Certificate of Designations. A summary of the terms of each Certificate of
Designations is available in Item 1.01 of our Current Report on Form 8-K, filed with the Securities and Exchange Commission on February 17, 2009, and is incorporated
herein by reference. The foregoing description of the Certificates of Designations does not purport to be a complete description of all of the terms of such Certificate of
Designations and is qualified in its entirety by reference to the Certificate of Designations for the Series B-1 Preferred Stock, a copy of which is filed as Exhibit 3.1 hereto,
and the Certificate of Designations for the Series B-2 Preferred Stock, a copy of which is filed as Exhibit 3.2 hereto, and each Certificate of Designations is incorporated
herein by reference.
 

Item 3.03 Material Modification to Rights of Security Holders

     The information set forth above in Items 1.01 and 3.02 is hereby incorporated by reference into this Item 3.03.
 

Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year

     On March 5, 2009, we filed the Series B-1 Certificate of Designations and Series B-2 Certificate of Designations with the Secretary of State of the State of Delaware for the
purpose of establishing the preferences, limitations, voting powers and relative rights of the Series B-1 and B-2 Preferred Stock. The Certificates of Designations became
effective with the Delaware Secretary of State upon filing. The information set forth above in Item 3.02 is hereby incorporated by reference into this Item 5.03. This
description is qualified in its entirety by reference to the copy of the Series B-1 Certificate of Designations,
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which is attached hereto as Exhibit 3.1, and the Series B-2 Certificate of Designations, which is attached hereto as Exhibit 3.2.
 

Item 8.01 Other Events

     On March 6, 2009, we issued a press release announcing, among other things, that we had extended the maturities of the Previous Facilities, entered into the First-Lien
Credit Agreement, restated and closed the Second-Lien Credit Agreement and issued preferred stock to the Purchaser. The press release is attached hereto as Exhibit 99.1 and
is hereby incorporated by reference into this Item 8.01.
 

Item 9.01 Financial Statements and Exhibits

(a) Not Applicable.

(b) Not Applicable.

(c) Not Applicable.

(d) Exhibits.

The Exhibit Index attached hereto is incorporated herein.
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SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly
authorized.
     
 SIRIUS XM RADIO INC.

  

 By:  /s/ Patrick L. Donnelly   
  Patrick L. Donnelly  

  Executive Vice President, General
Counsel and Secretary  

 

Dated: March 6, 2009
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EXHIBITS
   
Exhibit  Description of Exhibit
   
3.1  Certificate of Designations of Convertible Perpetual Preferred Stock, Series B-1 of Sirius XM Radio Inc.
   
3.2  Certificate of Designations of Convertible Perpetual Preferred Stock, Series B-2 of Sirius XM Radio Inc.
   
99.1  Press Release issued by Sirius XM Radio and Liberty Media on March 6, 2009.
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Exhibit 3.1

CERTIFICATE OF DESIGNATIONS

OF

CONVERTIBLE PERPETUAL PREFERRED STOCK, SERIES B-1

OF

Sirius XM Radio Inc.

Pursuant to Section 151 of the
General Corporation Law
of the State of Delaware

     Sirius XM Radio Inc., a corporation organized and existing under the General Corporation Law of the State of Delaware (the “Company”), in accordance with the
provisions of Sections 103 and 151 thereof, Does Hereby Certify:

     First: The Amended and Restated Certificate of Incorporation of the Company authorizes the issuance of 50,000,000 shares of preferred stock, par value $0.001 per share,
of the Company (“Preferred Stock”) in one or more series, and expressly authorizes the Board of Directors to provide, out of the unissued shares of Preferred Stock, for series
of Preferred Stock, and, with respect to each such series, to fix by resolution or resolutions the number of shares constituting and the designation of each series of Preferred
Stock, the voting powers (if any) of the shares of such series, and the preferences and relative, participating, optional or other special rights, if any, and the qualifications,
limitations or restrictions thereof.

     Second: The Board of Directors, in accordance with the provisions of the Amended and Restated Certificate of Incorporation, as amended, the Amended and Restated By-
laws of the Company and applicable law, adopted the following resolution on March 5, 2009, providing for the issuance of a series of 12,500,000 shares of Preferred Stock of
the Company designated as “Convertible Perpetual Preferred Stock, Series B-1”.

     Resolved, that pursuant to the provisions of the Amended and Restated Certificate of Incorporation, the Amended and Restated By-laws of the Company and applicable
law, a series of Preferred Stock, par value $0.001 per share, of the Company be and hereby is created, and that the number of shares of such series, and the voting and other
powers, designations, preferences and relative, participating, optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares of such series, are
as follows:

 



 

RIGHTS AND PREFERENCES

          Section 1. Designation. There is hereby created out of the authorized and unissued shares of preferred stock of the Company a series of preferred stock designated as
the “Convertible Perpetual Preferred Stock, Series B-1” (the “Series B-1 Preferred Stock”). The number of shares constituting such series shall be 12,500,000; provided that
the Company may decrease such number from time to time, (but not below a number equal to the sum of the number of shares of Series B-1 Preferred Stock then outstanding
plus the number of shares of Series B-2 Preferred Stock (as defined below) then outstanding) by an amount equal to the number of shares of Series B-2 Preferred Stock which
are converted into Common Stock pursuant to the Series B-2 Preferred Stock Certificate of Designations. Other than shares issued (x) pursuant to the Investment Agreement,
(y) upon conversion of any outstanding shares of Series B-2 Preferred Stock issued pursuant to the Investment Agreement, or (z) in connection with a stock split, dividend or
distribution payable only to Holders of Series B-1 Preferred Stock in respect of existing shares of Series B-1 Preferred Stock, so long as any shares of Series B-1 Preferred
Stock or Series B-2 Preferred Stock are issued and outstanding, the Company shall not issue, or enter into any agreement to issue, any shares of Series B-1 Preferred Stock, or
increase the authorized number of shares of Series B-1 Preferred Stock, without the prior written consent or affirmative vote of the Holders of at least 75% of the then
outstanding shares of Series B-1 Preferred Stock and Series B-2 Preferred Stock, given in writing or by vote at a meeting, consenting or voting (as the case may be) together
as a separate class.

          Section 2. Ranking. (a) The Series B-1 Preferred Stock will rank, with respect to dividend rights, on a parity with the Company’s series of preferred stock designated as
the “Convertible Perpetual Non-Voting Preferred Stock, Series B-2” (the “Series B-2 Preferred Stock”), the Company’s common stock, par value $0.001 per share (the
“Common Stock”), the Series A Convertible Preferred Stock, each other class or series of capital stock of the Company the terms of which expressly provide that such class or
series will rank on a parity with the Series B-1 Preferred Stock as to dividend rights and each other class or series of capital stock the terms of which do not expressly provide
that it ranks senior to or junior to the Series B-1 Preferred Stock as to dividend rights (provided that any such other class or series of capital stock is authorized in accordance
with the terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time such class or series of capital stock is authorized).

          (b) The Series B-1 Preferred Stock will rank, with respect to rights on liquidation, winding-up and dissolution, (i) on a parity with the Series B-2 Preferred Stock and
each other class or series of capital stock of the Company the terms of which expressly provide that such class or series will rank on a parity with the Series B-1 Preferred
Stock as to rights on liquidation, winding-up and dissolution of the Company (provided that any such other class or series of capital stock is authorized in accordance
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with the terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time such class or series of capital stock is authorized) and
(ii) senior to the Common Stock, and the Series A Convertible Preferred Stock and each other class or series of capital stock the terms of which do not expressly provide that
it ranks on a parity with or senior to the Series B-1 Preferred Stock as to rights on liquidation, winding-up and dissolution of the Company (provided that any such other class
or series of capital stock is authorized in accordance with the terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time
such class or series of capital stock is authorized).

          (c) The Series B-2 Preferred Stock and each other class or series of capital stock of the Company the terms of which expressly provide that such class or series will rank
on a parity with the Series B-1 Preferred Stock as to dividend rights and rights on liquidation, winding-up and dissolution of the Company (provided that any such other class
or series of capital stock is authorized in accordance with the terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time
such class or series of capital stock is authorized) are herein referred to as “Parity Securities.”

          Section 3. Definitions. Unless the context or use indicates another meaning or intent, the following terms shall have the following meanings, whether used in the
singular or the plural:

     “Adjustment Event” has the meaning set forth in Section 17(e).

     “Affiliate” of any specified Person means any other Person directly or indirectly controlling or controlled by or under direct or indirect common control with such specified
Person. For the purposes of this definition, (i) “control” when used with respect to any specified Person means the power to direct the management and policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise; and the terms “controlling” and “controlled” have meanings
correlative to the foregoing, (ii) natural persons shall not be deemed to be Affiliates of each other, (iii) the Company and its Subsidiaries shall not be deemed to be Affiliates
of the Liberty Parties (as defined in the Investment Agreement), and (iv) the DirecTV Group, Inc. (“DirecTV”) and its Subsidiaries shall not be deemed to be Affiliates of
Liberty Media Corporation and its Subsidiaries.

     “Board of Directors” means the board of directors of the Company or any committee thereof duly authorized to act in the relevant matter on behalf of such board of
directors.

     “Business Day” means any day other than a Saturday, Sunday or any other day on which banks in New York City, New York are generally required or authorized by law
to be closed.
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     “Certificate of Designations” means this Certificate of Designations of Sirius XM Radio Inc., dated March 5, 2009.

     “Certificate of Incorporation” means the Amended and Restated Certificate of Incorporation of the Company, as amended.

     “Close of Business” means (i) with respect to the Record Date for any issuance, dividend, or distribution declared, paid or made on or with respect to any capital stock of
the Company, the closing of the Company’s stock register on such date, for the purpose of determining the holders of capital stock entitled to receive such issuance, dividend
or distribution, and (ii) in all other cases, 6:00 pm, New York City time, on the date in question.

     “Closing Price” of the Common Stock (or other relevant capital stock or equity interest) on any date of determination means the closing sale price on such date or, if no
closing sale price is reported, the last reported sale price of the shares of the Common Stock (or other relevant capital stock or equity interest) on The NASDAQ Global Select
Market. If the Common Stock (or other relevant capital stock or equity interest) is not traded on The NASDAQ Global Select Market on any date of determination, the
Closing Price of the Common Stock (or other relevant capital stock or equity interest) on such date of determination means the closing sale price on such date as reported in
the composite transactions for the principal U.S. national or regional securities exchange on which the Common Stock (or other relevant capital stock or equity interest) is so
listed or quoted, or, if no closing sale price is reported, the last reported sale price on the principal U.S. national or regional securities exchange on which the Common Stock
(or other relevant capital stock or equity interest) is so listed or quoted, or if the Common Stock (or other relevant capital stock or equity interest) is not so listed or quoted on
a U.S. national or regional securities exchange, the last quoted bid price on such date for the Common Stock (or other relevant capital stock or equity interest) in the over-the-
counter market as reported by Pink Sheets LLC or similar organization, or, if that bid price is not available, the market price of the Common Stock (or other relevant capital
stock or equity interest) on that date as determined by a nationally recognized independent investment banking firm retained by the Company for this purpose.

     For purposes of this Certificate of Designations, all references herein to the “Closing Price” and “last reported sale price” of the Common Stock (or other relevant capital
stock or equity interest) on The NASDAQ Global Select Market shall be such closing sale price and last reported sale price as reflected on the website of The NASDAQ
Global Select Market (http://www.nasdaq.com) and as reported by Bloomberg Professional Service; provided that in the event that there is a discrepancy between the closing
sale price or last reported sale price as reflected on the website of The NASDAQ Global Select Market and as reported by Bloomberg Professional Service, the closing sale
price and last reported sale price on the website of The NASDAQ Global Select Market shall govern.
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     “Committee Rights” has the meaning set forth in Section 11(f).

     “Common Stock” has the meaning set forth in Section 2(a).

     “Common Stock Outstanding” has the meaning set forth in Section 9(a).

     “Company” means Sirius XM Radio Inc., a Delaware corporation.

     “Conversion Date” has the meaning set forth in Section 7.

     “Conversion Rate” means 206.9581409 shares of Common Stock per share of Series B-1 Preferred Stock, subject to adjustment in accordance with the provisions of this
Certificate of Designation.

     “Current Market Price” means, in the case of any distribution of rights, warrants or Distributed Property giving rise to an adjustment to the Conversion Price pursuant to
Section 9(c) or Section 9(d), the average of the daily Closing Price per share of the Common Stock or other securities, as applicable, on each of the five consecutive Trading
Days ending on and including the third Trading Day preceding the Record Date for such distribution.

     “Distributed Property” has the meaning set forth in Section 9(d).

     “Exchange Property” has the meaning set forth in Section 10(a).

     “Holder” means the Person in whose name the shares of the Series B-1 Preferred Stock are registered, which may be treated by the Company and the Company’s transfer
agent and registrar as the absolute owner of the shares of Series B-1 Preferred Stock for the purpose of making payment and settling the related conversions and for all other
purposes.

     “Independent Director” means a natural person who, at the time he or she stands for election to the Board of Directors, meets all of the requirements of the definition of an
“independent director” under the NASDAQ Marketplace Rules.

     “Investment Agreement” means the Investment Agreement, dated as of February 17, 2009, between the Company and Liberty Radio, LLC, a Delaware limited liability
company, as amended.

     “Issue Date” means the date upon which any shares of Series B-1 Preferred Stock are first issued.

     “Liquidation Preference” means, as to the Series B-1 Preferred Stock, $0.001 per share (as adjusted for any split, subdivision, combination, consolidation, recapitalization
or similar event with respect to the Series B-1 Preferred Stock).
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     “Parity Securities” has the meaning set forth in Section 2(c). For the avoidance of doubt, the term “Parity Securities” does not mean or include the Common Stock.

     “Person” means a legal person, including any individual, corporation, estate, partnership, joint venture, association, joint-stock company, limited liability company or trust.

     “Preferred Stock” has the meaning set forth in the recitals.

     “Record Date” means, with respect to any issuance, dividend, or distribution declared, paid or made on or with respect to any capital stock of the Company, the date fixed
for the determination of the stockholders entitled to receive such issuance, dividend or distribution.

     “Reorganization Event” has the meaning set forth in Section 10(a).

     “Series A Preferred Stock” means the shares of the Company’s Series A Convertible Preferred Stock.

     “Series B-1 Directors” has the meaning set forth in Section 11(b).

     “Series B-1 Preferred Stock” has the meaning set forth in Section 1.

     “Series B-2 Preferred Stock” has the meaning set forth in Section 2.

     “Trading Day” means a day on which the shares of Common Stock:

     (i) are not suspended from trading on any national or regional securities exchange or association or over-the-counter market at the Close of Business; and

     (ii) have traded at least once on the national or regional securities exchange or association or over-the-counter market that is the primary market for the trading of the
Common Stock.

     “Transfer” means a transfer, directly or indirectly, of beneficial ownership of shares of Series B-1 Preferred Stock by the Holder thereof to any Person. For the avoidance of
doubt, as used herein the term Transfer does not include a Qualified Hedging Transaction, a Qualified Pledge, or a Qualified Stock Lending Transaction, as such terms are
defined in the Investment Agreement.

     “Trigger Event” has the meaning set forth in Section 9(g).
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     “Washington D.C. Property” means the properties located at 1500 Eckington Place NE, Washington D.C. 20002 and 60 Florida Avenue NE, NE, Washington D.C. 20002.

          Section 4. Dividends. (a) From and after the Issue Date, Holders shall be entitled to receive, when, as and if declared by the Board of Directors, out of any funds legally
available therefor, non-cumulative cash dividends in the amount determined as set forth in Section 4(b), and no more.

          (b) If the Board of Directors declares and pays a cash dividend in respect of Common Stock or any other dividend or distribution in respect of Common Stock for which
no adjustment in the Conversion Rate is required to be made pursuant to Section 9 or Section 10 (other than a distribution of rights issued pursuant to a stockholders’ rights
plan (in which event the provisions of Section 9(g) shall apply), including without limitation any dividend or distribution declared before and paid after the Issue Date, then
the Board of Directors shall declare and pay to the Holders of the Series B-1 Preferred Stock, on the same dates on which such cash dividend (or other dividend or
distribution) is declared or paid, as applicable, on the Common Stock, a dividend or distribution in the same form and in an amount per share of Series B-1 Preferred Stock
equal to the product of (i) the per share dividend or distribution declared and paid in respect of each share of Common Stock and (ii) the number of shares of Common Stock
into which such share of Series B-1 Preferred Stock is then convertible; provided, however, that to the extent that the Company declares a dividend on the Series B-1
Preferred Stock and any class or series of capital stock that ranks on parity with the Series B-1 Preferred Stock with respect to dividend rights but does not make the full
payment of such declared dividends, the Company shall allocate the dividend payments on a pro rata basis among the Holders of the Series B-1 Preferred Stock and the
holders of any class or series of capital stock that ranks on parity with the Series B-1 Preferred Stock with respect to dividend rights.

          (c) Each dividend will be payable to Holders of record as they appear in the records of the Company at the Close of Business on the Record Date therefor, which shall
be the same day as the Record Date for the payment of the corresponding dividend to the holders of shares of Common Stock.

          (d) Dividends on the Series B-1 Preferred Stock are non-cumulative. Declared and unpaid dividends shall bear no interest (except to the extent of any interest on such
dividends payable in respect of the Common Stock).

          Section 5. Liquidation. (a)  In the event of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company, Holders of Series B-1
Preferred Stock shall be entitled to receive out of the assets of the Company or proceeds thereof legally available for distribution to stockholders of the Company, after
satisfaction of all liabilities, if any, to creditors of the Company and subject to Section
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5(b) and to the rights of holders of any shares of capital stock of the Company then outstanding ranking senior to the Series B-1 Preferred Stock in respect of distributions
upon liquidation, dissolution or winding up of the Company, and before any distribution of such assets or proceeds is made to or set aside for the holders of Common Stock
and any other classes or series of capital stock of the Company ranking junior to the Series B-1 Preferred Stock as to such distribution, a liquidating distribution in an amount
equal to (i) the Liquidation Preference per share, together with an amount equal to all dividends, if any, that have been declared but not paid on the shares of Series B-1
Preferred Stock prior to the date of payment of such distribution (but without any accumulation in respect of dividends that have not been declared prior to such payment date)
plus (ii) the amount of the liquidating distributions, as determined by the Company (or the trustee or other Person or Persons administering the liquidation, dissolution or
winding-up of the Company in accordance with applicable law) as of a date that is at least 10 Business Days before the first liquidating distribution is made on Series B-1
Preferred Stock, that would be made on the number of shares of Common Stock into which such shares of Series B-1 Preferred Stock are then convertible on such date of
determination and after any liquidating distribution having been made on shares of Series B-1 Preferred Stock, as adjusted for any actions between such date of determination
and the liquidation date as would require a change in the Conversion Rate hereunder.

          (b) In the event the assets of the Company available for distribution to stockholders upon any liquidation, dissolution or winding-up of the affairs of the Company,
whether voluntary or involuntary, shall be insufficient to pay in full the amounts payable with respect to all outstanding shares of the Series B-1 Preferred Stock and the
corresponding amounts payable on any Parity Securities, Holders and the holders of such Parity Securities shall share ratably in any distribution of assets of the Company in
proportion to the full respective liquidating distributions to which they would otherwise be respectively entitled.

          (c) The Company’s consolidation or merger with or into any other entity, the consolidation or merger of any other entity with or into the Company, or the sale of all or
substantially all of the Company’s property or business or other assets will not constitute its liquidation, dissolution or winding up.

          Section 6. Maturity. The Series B-1 Preferred Stock shall be perpetual unless converted in accordance with this Certificate of Designations.

          Section 7. Conversion. Each share of Series B-1 Preferred Stock shall be convertible, at the option of the Holder thereof, at any time, and from time to time, into the
number of duly authorized, validly issued, fully paid and nonassessable shares of Common Stock equal to the Conversion Rate in effect at the time of conversion (subject to
aggregation and the payment of cash in lieu of fractional shares as provided in Section 13 of this Certificate of Designations). In order to convert shares of Series B-1
Preferred Stock into shares of Common Stock, the Holder must surrender the certificates
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representing such shares of Series B-1 Preferred Stock, accompanied by transfer instruments reasonably satisfactory to the Company, at the principal office of the Company
(or such other place mutually acceptable to the Holder and the Company), together with written notice that such Holder elects to convert all or such number of shares
represented by such certificates as specified therein. With respect to a conversion pursuant to this Section 7, the date of receipt of such certificates, together with such notice,
by the Company or its authorized agent will be the date of conversion (the “Conversion Date”). In the event that a Holder Transfers shares of Series B-1 Preferred Stock, other
than in connection with a Transfer permitted by and in accordance with the terms of Section 4.2(b)(1) or (2) of the Investment Agreement, such shares of Series B-1 Preferred
Stock so Transferred shall be automatically converted into shares of Common Stock at the Conversion Rate then in effect immediately prior to such Transfer by a Holder (in
which case the date of such Transfer shall be deemed to be the Conversion Date).

          Section 8. Conversion Procedures. (a)  On the Conversion Date with respect to any share of Series B-1 Preferred Stock, certificates representing shares of Common
Stock shall be promptly issued and delivered to the Holder thereof or such Holder’s designee upon presentation and surrender of the certificate evidencing the Series B-1
Preferred Stock to the Company and, if required, the furnishing of appropriate endorsements and transfer documents and the payment of all transfer and similar taxes.

          (b) From and after the Conversion Date, the shares of Series B-1 Preferred Stock to be converted on such Conversion Date will cease to be entitled to any dividends that
may thereafter be declared on the Series B-1 Preferred Stock; said shares of Series B-1 Preferred Stock will no longer be deemed to be outstanding for any purpose; and all
rights (except the right to receive from the Company the Common Stock upon conversion thereof and any dividends previously declared on the Series B-1 Preferred Stock but
not paid) of the Holder of such shares of Series B-1 Preferred Stock to be converted shall cease and terminate with respect to such shares. Prior to the Conversion Date, except
as otherwise provided herein, Holders shall have no rights as owners of the Common Stock (or other relevant capital stock or equity interest into which the Series B-1
Preferred Stock may then be convertible in accordance herewith) (including voting powers, and rights to receive any dividends or other distributions on the Common Stock or
other securities issuable upon conversion) by virtue of holding shares of Series B-1 Preferred Stock.

          (c) Shares of Series B-1 Preferred Stock duly converted in accordance with this Certificate of Designations, or otherwise reacquired by the Company, will resume the
status of authorized and unissued shares of Preferred Stock, undesignated as to series, and will be available for future issuance, but shall not be reissued as shares of Series B-
1 Preferred Stock. The Company may from time to time take such appropriate action as may be necessary to reduce the authorized number of shares of Series B-1
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Preferred Stock, but not below the aggregate number of shares of Series B-1 Preferred Stock and Series B-2 Preferred Stock then outstanding.

          (d) The Person or Persons entitled to receive the Common Stock and/or cash, securities or other property issuable upon conversion of Series B-1 Preferred Stock shall
be treated for all purposes as the record holder(s) of such shares of Common Stock and/or securities as of the Close of Business on the Conversion Date with respect thereto. In
the event that a Holder shall not by written notice designate the name in which shares of Common Stock and/or cash, securities or other property (including payments of cash
in lieu of fractional shares) to be issued or paid upon conversion of shares of Series B-1 Preferred Stock should be registered or paid or the manner in which such shares
should be delivered, the Company shall be entitled to register and deliver such shares, and make such payment, in the name of the Holder and in the manner shown on the
records of the Company.

          Section 9. Anti-Dilution Adjustments. (a)  The Conversion Rate shall be subject to adjustment from time to time in accordance with this Section 9. The term “Common
Stock Outstanding” at any given time shall mean the number of shares of Common Stock issued and outstanding at such time.

          (b) If the Company, at any time or from time to time while any of the Series B-1 Preferred Stock is outstanding, shall (1) pay a dividend or make a distribution on its
outstanding shares of Common Stock in shares of its Common Stock, (2) subdivide the then outstanding shares of Common Stock into a greater number of shares of Common
Stock, or (3) combine the then outstanding shares of Common Stock into a smaller number of shares of Common Stock (other than a dividend, distribution, subdivision or
combination in connection with a transaction to which Section 10 applies), then the Conversion Rate in effect at the Close of Business on the Record Date for such dividend or
distribution, or immediately preceding the effective time and date of such subdivision or combination shall be adjusted, effective at such time, so that the holder of each share
of the Series B-1 Preferred Stock thereafter surrendered for conversion shall be entitled to receive the number and kind of shares of capital stock of the Company that such
holder would have owned or been entitled to receive immediately following such action had such shares of Series B-1 Preferred Stock been converted immediately prior to
such time.

If any dividend or distribution that is the subject of this Section 9(b) is declared but not so paid or made, the Conversion Rate shall be readjusted, effective as of the date the
Board of Directors publicly announces its decision not to pay or make such dividend or distribution, to the Conversion Rate that would then be in effect if such dividend or
distribution had not been declared. The Company will not pay any dividend or make any distribution on shares of Common Stock held in treasury, if any.
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          (c) If the Company, at any time or from time to time while any of the Series B-1 Preferred Stock is outstanding, distributes to holders of all or substantially all of the
Common Stock any rights or warrants (other than a distribution of rights issued pursuant to a stockholders’ rights plan, to the extent such rights are attached to shares of
Common Stock (in which event the provisions of Section 9(g) shall apply), a dividend reinvestment plan or an issuance in connection with a transaction in which Section 10
applies) entitling them (for a period of not more than 60 calendar days from the issuance date of such distribution) to subscribe for or purchase shares of Common Stock at a
price per share less than the Current Market Price of the Common Stock on the Record Date fixed for the determination of stockholders entitled to receive such rights or
warrants, the Conversion Rate shall be adjusted, effective as of the Close of Business on such Record Date for such distribution, based on the following formula:

where
       
  CR0  =  the Conversion Rate in effect at the Close of Business on the Record Date for such distribution;
       
  CR’  =  the Conversion Rate in effect immediately following the Close of Business on the Record Date for such distribution;
       
  OS0  =  the number of shares of Common Stock Outstanding at the Close of Business on the Record Date for such issuance;
       
  X  =  the total number of shares of Common Stock issuable pursuant to such rights or warrants; and
       
 

 
Y

 
=

 
the number of shares of Common Stock equal to (x) the aggregate price payable to exercise such rights or warrants divided by (y) the Current Market
Price of the Common Stock.
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In the event that such rights or warrants described in this Section 9(c) are not so issued, the Conversion Rate shall be immediately readjusted, effective as of the date the Board
of Directors publicly announces its decision not to issue such rights or warrants, to the Conversion Rate that would then be in effect if such issuance had not been declared.
To the extent that shares of Common Stock are not delivered pursuant to such rights or warrants upon the expiration or termination of such rights or warrants, the Conversion
Rate shall be readjusted to the Conversion Rate which would then be in effect had the adjustments made upon the distribution of such rights or warrants been made on the
basis of the delivery of only the number of shares of Common Stock actually delivered. In determining the aggregate price payable to exercise such rights or warrants, there
shall be taken into account any amount payable on exercise thereof, with the value of such consideration, if other than cash, to be determined in good faith by the Board of
Directors. For purposes of this Section 9(c), the number of shares of Common Stock Outstanding at the Close of Business on the Record Date for such issuance shall not
include shares of Common Stock held in treasury, if any. The Company will not issue any such rights or warrants in respect of shares of Common Stock held in treasury, if
any. If an adjustment to the Conversion Rate may be required pursuant to this Section 9(c), delivery of any additional shares of Common Stock that may be deliverable upon
conversion as a result of an adjustment required pursuant to this Section 9(c) shall be delayed to the extent necessary in order to complete the calculations provided for in this
Section 9(c).

          (d) If the Company, at any time or from time to time while any of the Series B-1 Preferred Stock is outstanding, shall, by dividend or otherwise, distribute to holders of
all or substantially all of the Common Stock shares of any class of capital stock of the Company, evidences of its indebtedness, assets, property or rights or warrants to acquire
the Company’s capital stock or other securities, but excluding:
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     (i) any dividends or distributions as to which an adjustment under another subsection of Section 9 shall apply;

     (ii) any dividends or distributions in which the Holders of the Series B-1 Preferred Stock share on an as-converted basis in accordance with Section 4(b);

     (iii) any dividends or distributions in connection with a transaction to which Section 10 applies; and

     (iv) any Spin-Offs to which the provision set forth below in this Section 9(d) shall apply

(any such shares of capital stock, indebtedness, assets, property or rights or warrants to acquire Common Stock or other securities, hereinafter in this Section 9(d) called the
“Distributed Property”), then, in each such case the Conversion Rate shall be adjusted effective as of the Close of Business on the Record Date for such distribution, based on
the following formula:

where
       
  CR0  =  the Conversion Rate in effect at the Close of Business on the Record Date for such distribution;
       
  CR’  =  the Conversion Rate in effect immediately following the Close of Business, on the Record Date for such distribution;
       
  SP0  =  the Current Market Price of the Common Stock; and
       
  FMV  =  the fair market value (as determined by the Board of Directors or a duly authorized committee thereof) on the Record Date for
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      such distribution of the Distributed Property applicable to one share of Common Stock.

Notwithstanding the foregoing, where there has been a payment of a dividend or other distribution on the Common Stock consisting of shares of capital stock of any class or
series, or similar equity interest, of or relating to a Subsidiary or other business unit of the Company (a “Spin-Off”) that are, or when issued will be, traded or listed on the
New York Stock Exchange, The NASDAQ Global Select Market, The NASDAQ Global Market or any other U.S. national securities exchange or association, the Conversion
Rate shall be adjusted, effective as of the Close of Business on the Trading Day immediately preceding the effective date of the Spin-Off, based on the following formula:

where
       
  CR0  =  the Conversion Rate in effect at the Close of Business on the Trading Day immediately preceding the effective date of the Spin-Off;
       
  CR’  =  the Conversion Rate in effect immediately following the Close of Business on the Trading Day immediately preceding the effective date of the Spin-Off;
       
 

 
FMV

 
=

 
the average of the Closing Prices of the capital stock or similar equity interest distributed to holders of Common Stock applicable to one share of
Common Stock over the 10 consecutive Trading Day period beginning on, and including, the effective date of the Spin-Off; and

       
 

 
MP0

 
=

 
the average of the Closing Prices of the Common Stock over the 10 consecutive Trading Day period beginning on, and including, the effective date of
the Spin-Off.
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If any dividend or distribution of the type described in this Section 9(d) is declared but not so paid or made, the Conversion Rate shall be immediately readjusted, effective as
of the date the Board of Directors publicly announces its decision not to pay such dividend or distribution, to the Conversion Rate that would then be in effect if such dividend
or distribution had not been declared. If an adjustment to the Conversion Rate is required under this Section 9(d), delivery of any additional shares of Common Stock that
may be deliverable upon conversion as a result of an adjustment required under this Section 9(d) shall be delayed to the extent necessary in order to complete the calculations
provided for in this Section 9(d).

          (e) (i) All calculations under this Section 9 shall be made to the nearest 1/100,000 of a share of Common Stock per share of Preferred Stock. No adjustment in the
Conversion Rate is required if the amount of such adjustment would be less than 1%; provided, however, that any such adjustment not required to be made pursuant to this
Section 9(e)(i) will be carried forward and taken into account in any subsequent adjustment.

     (ii) No adjustment to the Conversion Rate shall be made if Holders may participate in the transaction that would otherwise give rise to an adjustment, as a result of
holding the Series B-1 Preferred Stock (including without limitation pursuant to Section 4(b) hereof), without having to convert the Series B-1 Preferred Stock, as if they
held the full number of shares of Common Stock into which a share of the Series B-1 Preferred Stock may then be converted.

     (iii) Notwithstanding the foregoing, the Conversion Rate shall not be adjusted:

     (A) upon the issuance of any shares of Common Stock pursuant to any present or future plan providing for the reinvestment of dividends or interest payable on the
Company’s securities and the investment of additional optional amounts in shares of Common Stock under any such plan;

     (B) subject to the Company’s compliance with the applicable terms of the Investment Agreement, upon the issuance of any shares of Common Stock or rights or
warrants to purchase those shares pursuant to any present or future employee, director or consultant benefit plan or program of or assumed by the Company or any of its
subsidiaries;

     (C) upon the issuance of any shares of Common Stock pursuant to any option, warrant, right or exercisable, exchangeable or convertible security outstanding as of the
date shares of the Series B-1 Preferred Stock were first issued;
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     (D) for a change in the par value of Common Stock; or

     (E) for accrued and unpaid dividends on the Series B-1 Preferred Stock.

          (f) Whenever the Conversion Rate is to be adjusted in accordance with Section 9, the Company shall: (i) compute the Conversion Rate in accordance with Section 9,
taking into account Section 9(e)(i) hereof; (ii) as soon as practicable following the occurrence of an event that requires an adjustment to the Conversion Rate pursuant
to Section 9, taking into account Section 9(e)(i) (or if the Company is not aware of such occurrence, as soon as practicable after becoming so aware), provide, or cause to be
provided, a written notice to the Holders of the occurrence of such event; and (iii) as soon as practicable following the determination of the revised Conversion Rate in
accordance with Section 9 hereof, provide, or cause to be provided, a written notice to the Holders setting forth in reasonable detail the method by which the adjustment to the
Conversion Rate was determined and setting forth the revised Conversion Rate.

          (g) Rights Plans. If the Company has a rights plan in effect with respect to the Common Stock on the Conversion Date, upon conversion of any shares of the Series B-1
Preferred Stock, Holders of such shares will receive, in addition to the shares of Common Stock, the rights under the rights plan relating to such Common Stock, unless, prior
to the Conversion Date, the rights have (i) become exercisable or (ii) separated from the shares of Common Stock (the first of events to occur being the “Trigger Event”), in
either of which cases the Conversion Rate will be adjusted, effective automatically at the time of such Trigger Event, as if the Company had made a distribution of such rights
to all holders of the Common Stock as described in Section 9(c) (without giving effect to the 60 day limit on the exercisability of rights and warrants ordinarily subject to such
Section 9(c)), subject to appropriate readjustment in the event of the expiration, termination or redemption of such rights prior to the exercise, deemed exercise or exchange
thereof. Notwithstanding the foregoing, to the extent any such stockholder rights are exchanged by the Company for shares of Common Stock, the Conversion Rate shall be
appropriately readjusted as if such stockholder rights had not been issued, but the Company had instead issued the shares of Common Stock issued upon such exchange as a
dividend or distribution of shares of Common Stock subject to Section 9(b).

          Section 10. Reorganization Events. (a) In the event that there occurs:

     (i) any consolidation, merger or other similar business combination of the Company with or into another Person, in each case pursuant to which the Common Stock will
be converted into cash, securities or other property of the Company or another Person;
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     (ii) any sale, transfer, lease or conveyance to another Person of all or substantially all of the property and assets of the Company;

     (iii) any reclassification, recapitalization, or reorganization of the Common Stock into securities including securities other than the Common Stock; or

     (iv) any statutory exchange of the outstanding shares of Common Stock for securities of another Person (other than in connection with a consolidation, merger or other
business combination);

(any such event specified in this Section 10(a), a “Reorganization Event”); each share of Series B-1 Preferred Stock outstanding immediately prior to such Reorganization
Event shall, without the consent of the Holders thereof and subject to Section 10(e), remain outstanding but shall become convertible, at the option of the Holders into the kind
of securities, cash and other property receivable in such Reorganization Event by a holder (other than the counterparty to the Reorganization Event or an Affiliate of such
other party) of the number of shares of Common Stock into which each share of Series B-1 Preferred Stock would then be convertible (such securities, cash and other
property, the “Exchange Property”).

          (b) In the event that holders of the shares of Common Stock have the opportunity to elect the form of consideration to be received in such transaction, the consideration
that the Holders are entitled to receive upon conversion shall be deemed to be the types and amounts of consideration received by a plurality of the holders of the shares of
Common Stock that did not make an affirmative election.

          (c) The above provisions of this Section 10 shall similarly apply to successive Reorganization Events. If the provisions of Section 9 apply to any event or occurrence
then this Section 10 will not apply.

          (d) The Company (or any successor) shall, within 20 days of the consummation of any Reorganization Event, provide written notice to the Holders of such
consummation of such event and of the kind and amount of the cash, securities or other property that constitutes the Exchange Property. Failure to deliver such notice shall not
affect the operation of this Section 10.

          (e) The Company shall not enter into any agreement for a transaction constituting a Reorganization Event unless (i) such agreement provides for or does not interfere
with or prevent (as applicable) conversion of the Series B-1 Preferred Stock into the Exchange Property in a manner that is consistent with and gives effect to this Section 10,
and (ii) to the extent that the Company is not the surviving corporation in such Reorganization Event or will be dissolved in connection with such Reorganization Event,
proper provision shall be made in the agreements governing such Reorganization Event for the conversion of the Series B-1 Preferred Stock into stock of the Person
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surviving such Reorganization Event or, in the case of a Reorganization Event described in Section 10(a)(ii), an exchange of Series B-1 Preferred Stock for the stock of the
Person to whom the Company’s assets are conveyed or transferred, having voting powers, preferences, and relative, participating, optional or other special rights as nearly
equal as possible to those provided in this Certificate of Designations.

          Section 11. Voting Powers. (a) In addition to the other voting powers and consent rights set forth in this Certificate of Designations, including, without limitation,
Section 1, this Section 11 and Section 12, and as otherwise provided by law, the Holders shall be entitled to (i) vote with the holders of the Common Stock on all matters
submitted for a vote of holders of Common Stock other than the election of directors (as to which the Holders shall have rights voting separately as a class as set out in this
Section 11), (ii) when voting with the Common Stock on the matters set forth in Section 11(a)(i) a number of votes equal to the number of shares of Common Stock into
which each such share of Series B-1 Preferred Stock is then convertible at the time of the record date for the determination of the holders of Common Stock entitled to vote on
the matter in question and (iii) notice of all stockholders’ meetings in accordance with the Certificate of Incorporation and Amended and Restated By-laws of the Company
(the “By-Laws”), and applicable law or regulation or stock exchange rule, as if the Holders of Series B-1 Preferred Stock were holders of Common Stock.

          (b) For as long as (i) at least 1,000,000 but less than 3,000,000 shares of Series B-1 Preferred Stock (or, if less than 1,000,000 shares of Series B-1 Preferred Stock are
then outstanding, an aggregate of 1,000,000 shares of Series B-1 Preferred Stock and Series B-2 Preferred Stock) are outstanding the Holders of a majority of the then
outstanding shares of Series B-1 Preferred Stock shall have the exclusive right, voting separately as a class, to appoint and elect one director; (ii) at least 3,000,000 but less
than 5,000,000 shares of Series B-1 Preferred Stock are outstanding the Holders of a majority of the then outstanding shares of Series B-1 Preferred Stock shall have the
exclusive right, voting separately as a class, to appoint and elect two directors; (iii) at least 5,000,000 but less than 7,000,000 shares of Series B-1 Preferred Stock are
outstanding the Holders of a majority of the then outstanding shares of Series B-1 Preferred Stock shall have the exclusive right, voting separately as a class, to appoint and
elect three directors (at least one of whom shall be an Independent Director); (iv) at least 7,000,000 but less than 9,000,000 shares of Series B-1 Preferred Stock are
outstanding the Holders of a majority of the then outstanding shares of Series B-1 Preferred Stock shall have the exclusive right, voting separately as a class, to appoint and
elect four directors (at least two of whom shall be Independent Directors); (v) at least 9,000,000 but less than 11,000,000 shares of Series B-1 Preferred Stock are outstanding
the Holders of a majority of the then outstanding shares of Series B-1 Preferred Stock shall have the exclusive right, voting separately as a class, to appoint and elect five
directors (at least two of whom shall be Independent Directors); and (vi) at least 11,000,000 shares of Series B-1 Preferred Stock are outstanding the Holders of a majority of
the then outstanding shares of Series B-1 Preferred Stock shall have the exclusive right, voting
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separately as a class, to appoint and elect six directors (at least three of whom shall be Independent Directors) (each such director, herein referred to as a “Series B-1
Director”). Notwithstanding the foregoing, if at any time the total number of directors constituting the whole Board of Directors does not equal 15 (except pursuant to the last
sentence of this Section 11(b)), then the number of directors the holders of Series B-1 Preferred Stock are entitled to appoint and elect (including proportionately the number
of such directors who must be Independent Directors) shall be equal to (i) the number of directors such holders would be entitled to appoint and elect (including
proportionately the number of such directors who must be Independent Directors) pursuant to the first sentence of this Section 11(b) multiplied by (ii)(a) the total number of
directors constituting the whole Board of Directors divided by (b) 15, rounded up or down to the nearest whole number; provided, however, (A) that so long as an aggregate of
at least 1,000,000 shares of Series B-1 Preferred Stock and Series B-2 Preferred Stock are outstanding, the number of Series B-1 Directors shall not be less than 1, and
(B) that the number of Series B-1 Directors required to be Independent Directors shall not exceed, for any given number of Series B-1 Directors, the number of Independent
Directors required by the first sentence of this Section 11(b). In connection with any annual or special meeting of stockholders of the Company at which directors are to be
elected (or any action by written consent in lieu of a meeting), the Holders of the Series B-1 Preferred Stock shall be entitled to elect such number of Series B-1 Directors as
specified by the first two sentences of this Section 11(b) based on the number of shares of Series B-1 Preferred Stock outstanding on the record date for such meeting (or
written consent). The holders of record of the shares of Common Stock and of any other class or series of capital stock entitled to vote on the election of directors (other than
the Series B-1 Preferred Stock), exclusively and voting together as a single class, shall, subject to the rights of any additional series of Preferred Stock that may be established
from time to time, be entitled to elect the balance of the total number of directors of the Company at any meeting of stockholders of the Company at which directors are to be
elected that are not to be elected or appointed by the Holders of the Series B-1 Preferred Stock. Upon the Issue Date, and at each time following the Issue Date that an
increase in the number of shares of Series B-1 Preferred Stock outstanding shall entitle the Holders thereof to an increase in the number of Series B-1 Directors that may then
be elected or appointed, if at such time there are not otherwise sufficient vacancies on the Board of Directors to permit the election or appointment of such additional Series B-
1 Directors, the number of directors constituting the whole Board of Directors shall be increased by the smallest number sufficient to make possible the immediate election or
appointment of all the Series B-1 Directors that the Holders shall then be entitled to elect or appoint pursuant to this Section 11; provided, however, that if the total number of
directors constituting the Board of Directors shall at any time exceed 15, then upon the expiration of the then current term of directors (or, if earlier, the resignation, removal
or death of any director then serving other than a Series B-1 Director), the number of directors constituting the Board of Directors shall automatically be reduced to 15 (but
not below the number of directors then serving whose terms shall not have expired or been terminated by resignation, removal or death).
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          (c) Each Series B-1 Director so elected shall serve until his or her successor is elected and qualified or his or her earlier resignation or removal; any vacancy or newly
created directorship in the position of any of the Series B-1 Directors (which, for avoidance of doubt, shall include not only vacancies in positions that were previously
occupied by any Series B-1 Directors but also any vacancy or newly created directorship on the Board of Directors occurring at a time when the Holders of the Series B-1
Preferred Stock are entitled to elect Series B-1 Directors pursuant to Section 11(b) hereof and the filling of such vacancy or newly created directorship would facilitate the
fulfillment of such rights of the Holders of the Series B-1 Preferred Stock) may be filled only by the Holders of a majority of the then outstanding shares of Series B-1
Preferred Stock or by any remaining Series B-1 Directors and not by either the holders of any other class or series of capital stock or the Board of Directors generally; and
each Series B-1 Director may, during his or her term of office, be removed at any time, with or without cause, by and only by the holders of a majority of the then outstanding
shares of Series B-1 Preferred Stock, at a special meeting called for such purpose or by written consent of such holders, and any vacancy created by such removal may also be
filled by such holders at such meeting or by such consent. Notwithstanding the foregoing, at such time as the number of shares of Series B-1 Preferred Stock outstanding falls
below any threshold set forth in Section 11(b) such that the number of Series B-1 Directors to be elected at the next annual meeting of stockholders pursuant to Section 11(b)
would be reduced, then (i) the term of office of each Series B-1 Director shall continue until the next meeting of stockholders at which directors are to be elected (or the
earlier resignation, removal or death of such Series B-1 Director), notwithstanding the fact that the number of shares of Series B-1 Preferred Stock has fallen below any
threshold set forth in Section 11(b), and at such next meeting the Holders of the Series B-1 Preferred Stock shall only have the right to elect such number of Series B-1
Directors as are permitted by Section 11(b) hereof based on the number of shares of Series B-1 Preferred Stock outstanding on the record date for such meeting, and (ii) any
such vacancy which would not be filled by a Series B-1 Director at such meeting may be filled prior to or at such meeting by the Board of Directors or the stockholders of the
Company generally, and not by the Holders of Series B-1 Preferred Stock voting as a separate class, in accordance with the Certificate of Incorporation, the By-Laws and
applicable law. The Company and the Board of Directors shall take any and all actions within their respective power to ensure compliance with the terms of this Section 11.

          (d) Each holder of Series B-1 Preferred Stock will have one vote per share on any matter on which Holders of Series B-1 Preferred Stock are entitled to vote separately
as a class, whether at a meeting or by written consent.

          (e) If Holders of Series B-1 Preferred Stock are entitled to vote together as a separate and single class with Parity Securities (other than any class or series of Parity
Securities that votes with the Common Stock as to the election of directors or otherwise), for purposes of determining the voting powers of the Holders of Series B-1 Preferred
Stock, each Holder will be entitled to 1000 votes for each $1,000 of
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liquidation preference to which its shares of Series B-1 Preferred Stock are entitled. If Holders of Series B-1 Preferred Stock are entitled to vote together as a separate class
with any other securities, each Holder will be entitled to the number of votes equal to the number of shares of Common Stock into which each such share of Series B-1
Preferred Stock is then convertible at the time of the related record date (or the time of the vote if no record date is fixed).

          (f) For so long as at least 3,000,000 shares of Series B-1 Preferred Stock are outstanding the Holders of a majority of the then outstanding shares of Series B-1 Preferred
Stock shall have the right, subject to compliance with applicable NASDAQ Marketplace Rules and U.S. Securities and Exchange Commission rules and regulations, to
designate one (or, subject to the last sentence of this Section 11(f), more) of the Series B-1 Directors to sit on each committee of the Board of Directors (such rights, the
“Committee Rights”); provided that with respect to any committee of the Board of Directors required under applicable NASDAQ Marketplace Rules or U.S. Securities and
Exchange Commission rules and regulations to be comprised solely of Independent Directors, such holders shall be entitled to Committee Rights only to the extent that any
Series B-1 Directors are Independent Directors. Subject to the proviso at the end of the immediately preceding sentence, the number of Series B-1 Directors that the Holders
are entitled to designate to sit on any committee of the Board of Directors pursuant to their Committee Rights shall be equal to the total number of directors constituting such
committee times a fraction, of which the numerator is the number of Series B-1 Directors on the Board of Directors at such time, and the denominator is the total number of
directors constituting the whole Board of Directors at such time, rounded up or down to the nearest whole number (but in any case not less than one).

          Section 12. Special Class Vote Matters. For so long as an aggregate of at least 6,250,000 shares of Series B-1 Preferred Stock and Series B-2 Preferred Stock are issued
and outstanding, in addition to any vote or consent of the stockholders of the Company required by law, NASDAQ rules, the Certificate of Incorporation or the By-laws,
neither the Company nor any of its Subsidiaries will take any of the following actions, either directly or indirectly, whether by merger, consolidation or otherwise, following
the Issue Date without having obtained the prior written consent or affirmative vote of the Holders of at least a majority of the then outstanding shares of the Series B-1
Preferred Stock and the Series B-2 Preferred Stock, voting together as a separate class, either by written consent or by the affirmative vote of the Holders of at least a majority
of the then outstanding shares of the Series B-1 Preferred Stock and the Series B-2 Preferred Stock, at a meeting called for that purpose, consenting or voting (as the case may
be) together as a separate class:

          (a) any grant, creation, authorization or issuance (or the increase in the authorized number) of any class or series of capital stock or any options, warrants, convertible
securities or other rights of any kind to acquire or receive shares of capital stock of the Company, or the issuance, sale or other disposition by the Company of any
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shares of capital stock, or of any options, warrants, convertible securities or other such rights, held by the Company in treasury, other than in connection with (A) the exercise
of employee options in accordance with their terms, or (B) the granting of equity based compensation to the extent approved by the Board of Directors;

          (b) any consolidation or merger with or into any other entity, the consolidation or merger of any other entity with or into the Company, or any liquidation, dissolution or
winding-up of the business and affairs of the Company, or the sale of all or substantially all of the Company’s property or business or other assets or the sale of all or
substantially all of the stock or assets of XM Satellite Radio, Inc., XM Satellite Radio Holdings, Inc. or Satellite CD Radio Inc.;

          (c) except with respect to any sale or disposition of the Washington D.C. Property or in the ordinary course of business, any acquisition or disposition of assets, in each
case, having a value of more than $10,000,000, or any series of related acquisitions or dispositions having a value in the aggregate of more than $20,000,000, in the aggregate;

          (d) any sale or transfer of (including without limitation any spin-off, split-off or similar transaction with respect to) any equity security or ownership interests in any
Company Subsidiary (as defined in the Investment Agreement) that at the relevant time is a material Company Subsidiary, any merger or consolidation of any such Company
Subsidiary, or any liquidation, dissolution, or sale of substantially all the assets of any such Company Subsidiary, in each case other than any such transaction that would not
result in such Company Subsidiary no longer being wholly-owned, directly or indirectly, by the Company; provided, however, that any Company Subsidiary that holds any
FCC or other material license or any satellite contract or other material contract, or that holds any material assets, or that generates any material revenue, or that is otherwise
material, shall constitute a material Company Subsidiary for purposes of this Section 12(d);

          (e) any incurrence of indebtedness, or the assumption or guarantee of the obligations of any person, other than (i) the incurrence, assumption or guarantee of
indebtedness not in excess of $10,000,000 per calendar year or (ii) to the extent approved by the Board of Directors of the Company prior to the entry of definitive
documentation therefor, the incurrence of indebtedness to refinance, replace or restructure existing indebtedness in an amount not in excess of the principal (or, in the case of
any securities with original issuance discount, accreted value), plus premium, if any, and accrued interest on such existing indebtedness;

          (f) conducting or engaging in any business in any material respect other than the business in which the Company and its Subsidiaries are engaged as of the date hereof
and any business reasonably related or complementary thereto;
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          (g) amending, altering, repealing, or adding any provision to the Certificate of Incorporation (including, without limitation, this Certificate of Designations) or By-laws
in a manner that adversely affects the powers, rights, privileges or preferences of the Holders of the Series B-1 Preferred Stock and/or the Series B-2 Preferred Stock;

          (h) except as provided for in this Certificate of Designations, any increase or decrease in the total number of directors constituting the whole Board of Directors; and

          (i) entering into an agreement for, or committing to agree to take, or consenting to, any of the foregoing actions.

          Section 13. Fractional Shares. (a) No fractional shares of Common Stock will be issued as a result of any conversion of shares of Series B-1 Preferred Stock.

          (b) In lieu of any fractional share of Common Stock otherwise issuable in respect of any conversion pursuant to Section 7 hereof, the Company shall pay an amount in
cash (computed to the nearest cent) equal to the same fraction of the Closing Price of the Common Stock determined as of the second Trading Day immediately preceding the
Conversion Date.

          (c) If more than one share of the Series B-1 Preferred Stock is surrendered for conversion at one time by or for the same Holder, the number of full shares of Common
Stock issuable upon conversion thereof shall be computed on the basis of the aggregate number of shares of the Series B-1 Preferred Stock so surrendered.

          Section 14. Reservation of Common Stock. (a) The Company shall at all times reserve and keep available out of its authorized and unissued Common Stock or shares
acquired by the Company, solely for issuance upon the conversion of shares of Series B-1 Preferred Stock as provided in this Certificate of Designations, free from any
preemptive or other similar rights, such number of shares of Common Stock as shall from time to time be issuable upon the conversion of all the shares of Series B-1
Preferred Stock then outstanding. The Company shall take all such corporate and other actions as from time to time may be necessary to ensure that all shares of Common
Stock issuable upon conversion of shares of Series B-1 Preferred Stock at the applicable Conversion Rate in effect from time to time will, upon issue, be duly and validly
authorized and issued, fully paid and nonassessable and free of any preemptive or similar rights. For purposes of this Section 14, the number of shares of Common Stock that
shall be deliverable upon the conversion of all outstanding shares of Series B-1 Preferred Stock shall be computed as if at the time of computation all such outstanding shares
were held by a single Holder.

          (b) Notwithstanding the foregoing, the Company shall be entitled to deliver upon conversion of shares of Series B-1 Preferred Stock, as herein provided,
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shares of Common Stock acquired by the Company (in lieu of the issuance of authorized and unissued shares of Common Stock), so long as (i) any such acquired shares are
free and clear of all liens, charges, security interests or encumbrances (other than liens, charges, security interests and other encumbrances created by the Holders) and (ii) all
such acquired shares have all the same attributes as any other share of Common Stock then outstanding, including without limitation any rights that may then be attached to
all or substantially all of the Common Stock then outstanding pursuant to any stockholders’ rights plan or similar arrangement.

          (c) All shares of Common Stock delivered upon conversion of the Series B-1 Preferred Stock shall be duly authorized, validly issued, fully paid and non-assessable,
free and clear of all liens, claims, security interests and other encumbrances (other than liens, charges, security interests and other encumbrances created by the Holders).

          (d) Prior to the delivery of any securities that the Company shall be obligated to deliver upon conversion of the Series B-1 Preferred Stock, the Company shall use its
reasonable best efforts to comply with all federal and state laws and regulations thereunder requiring the registration of such securities with, or any approval of or consent to
the delivery thereof by, any governmental authority.

          (e) The Company hereby covenants and agrees that, if at any time the Common Stock shall be listed on The NASDAQ Global Select Market or any other national
securities exchange or automated quotation system, the Company will, if permitted by the rules of such exchange or automated quotation system, list and keep listed, so long
as the Common Stock shall be so listed on such exchange or automated quotation system, all the Common Stock issuable upon conversion of the Series B-1 Preferred Stock.

          (f) Regulatory Matters. If any shares of Common Stock or any other property or securities that would be issuable upon conversion of shares of Series B-1 Preferred
Stock require the approval of any governmental authority before such shares may be issued upon conversion, the Company, at the request and expense of the holder(s) of such
Series B-1 Preferred Stock, will use its reasonable best efforts to cooperate with the holder(s) of such Series B-1 Preferred Stock to obtain such approvals. Neither the
Company nor any its subsidiaries shall be required to take (or commit to take) any actions pursuant to this Section 14(f), if the Company determines, in good faith, that such
actions would reasonably be expected to have a material adverse effect on the Company and its subsidiaries, taken as a whole.

          Section 15. Equal Treatment. To the extent that the Company reclassifies, subdivides or combines the Series B-2 Preferred Stock, the Series B-1 Preferred Stock shall
be reclassified, subdivided or combined on an equal per share basis.
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          Section 16. Replacement Certificates. The Company shall replace any mutilated Series B-1 Preferred Stock certificate at the Holder’s expense upon surrender of that
certificate to the Company. The Company shall replace certificates that become destroyed, stolen or lost at the Holder’s expense upon delivery to the Company of satisfactory
evidence that the certificate has been destroyed, stolen or lost, together with any indemnity that may reasonably be required by the Company.

          Section 17. Miscellaneous. (a) All notices referred to herein shall be in writing, and, unless otherwise specified herein, all notices hereunder shall be deemed to have
been given upon the earlier of receipt thereof or three Business Days after the mailing thereof if sent by registered or certified mail with postage prepaid, addressed: (i) if to the
Company, to its office at 1221 Avenue of the Americas, 36th Floor, New York, New York 10020, Attention: Chief Financial Officer, or (ii) if to any Holder, to such Holder at
the address of such Holder as listed in the stock record books of the Company, or (iii) to such other address as the Company or any such Holder, as the case may be, shall have
designated by notice similarly given.

          (b) The Company shall pay any and all stock transfer and documentary stamp taxes that may be payable in respect of any issuance or delivery of shares of Series B-1
Preferred Stock or shares of Common Stock or other securities issued on account of Series B-1 Preferred Stock pursuant hereto or certificates representing such shares or
securities. The Company shall not, however, be required to pay any such tax that may be payable in respect of any transfer involved in the issuance or delivery of shares of
Series B-1 Preferred Stock or Common Stock or other securities in a name other than that in which the shares of Series B-1 Preferred Stock with respect to which such shares
or other securities are issued or delivered were registered, or in respect of any payment to any Person other than a payment to the registered holder thereof, and shall not be
required to make any such issuance, delivery or payment unless and until the Person otherwise entitled to such issuance, delivery or payment has paid to the Company the
amount of any such tax or has established, to the reasonable satisfaction of the Company, that such tax has been paid or is not payable.

          (c) No share of Series B-1 Preferred Stock shall have any rights of preemption whatsoever as to any securities of the Company, or any warrants, rights or options issued
or granted with respect thereto, regardless of how such securities, or such warrants, rights or options, may be designated issued or granted; provided, however, that the
Investment Agreement provides the Holder of the Series B-1 Preferred Stock with a participation right in the case of any issuance of new equity securities by the Company,
subject to and in accordance with the terms and conditions set forth therein.

          (d) The shares of Series B-1 Preferred Stock shall not have any voting powers, preferences or relative, participating, optional or other special rights, or qualifications,
limitations or restrictions thereof, other than as set forth herein or in the Certificate of Incorporation or as provided by applicable law.
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          (e) Adjustment of Shares Numbers. If, after the Issue Date, there is a subdivision, split, stock dividend, combination, reclassification or similar event (“Adjustment
Event”) with respect to any shares of Series B-1 Preferred Stock or Series B-2 Preferred Stock, then upon the effectiveness of such Adjustment Event all references in
Sections 11 and 12 to specific numbers of such shares shall automatically be adjusted proportionately, so that the Holders of such shares will retain the same rights under
Sections 11 and 12 immediately following the effectiveness of such Adjustment Event as they did immediately prior thereto.
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          In Witness Whereof, Sirius XM Radio Inc. has caused this Certificate of Designations to be signed by its authorized corporate officer this 5th day of March, 2009.
     
 Sirius XM Radio Inc.

  

 By:  /s/ Patrick Donnelly  
   Name:  Patrick Donnelly  

   Title:  Executive Vice President, General Counsel
and Secretary  

 



Exhibit 3.2

CERTIFICATE OF DESIGNATIONS

OF

CONVERTIBLE PERPETUAL NON-VOTING

PREFERRED STOCK, SERIES B-2

OF

Sirius XM Radio Inc.

Pursuant to Section 151 of the
General Corporation Law
of the State of Delaware

     Sirius XM Radio Inc., a corporation organized and existing under the General Corporation Law of the State of Delaware (the “Company”), in accordance with the
provisions of Sections 103 and 151 thereof, Does Hereby Certify:

     First: The Amended and Restated Certificate of Incorporation of the Company authorizes the issuance of 50,000,000 shares of preferred stock, par value $0.001 per share,
of the Company (“Preferred Stock”) in one or more series, and expressly authorizes the Board of Directors to provide, out of the unissued shares of Preferred Stock, for series
of Preferred Stock, and, with respect to each such series, to fix by resolution or resolutions the number of shares constituting and the designation of each series of Preferred
Stock, the voting powers (if any) of the shares of such series, and the preferences and relative, participating, optional or other special rights, if any, and the qualifications,
limitations or restrictions thereof.

     Second: The Board of Directors, in accordance with the provisions of the Amended and Restated Certificate of Incorporation, as amended, the Amended and Restated By-
laws of the Company and applicable law, adopted the following resolution on March 5, 2009, providing for the issuance of a series of 11,500,000 shares of Preferred Stock of
the Company designated as “Convertible Perpetual Non-Voting Preferred Stock, Series B-2”.

     Resolved, that pursuant to the provisions of the Amended and Restated Certificate of Incorporation, the Amended and Restated By-laws of the Company and applicable
law, a series of Preferred Stock, par value $0.001 per share, of the Company be and hereby is created, and that the number of shares of such series, and the voting and other
powers, designations, preferences and relative, participating, optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares of such series, are
as follows:

 



 

RIGHTS AND PREFERENCES

          Section 1. Designation. There is hereby created out of the authorized and unissued shares of preferred stock of the Company a series of preferred stock designated as
the “Convertible Perpetual Non-Voting Preferred Stock, Series B-2” (the “Series B-2 Preferred Stock”). The number of shares constituting such series shall be 11,500,000.
Other than shares issued (x) pursuant to the Investment Agreement or (y) in connection with a stock split, dividend or distribution payable only to Holders of Series B-2
Preferred Stock in respect of existing shares of Series B-2 Preferred Stock, so long as any shares of Series B-2 Preferred Stock or Series B-1 Preferred Stock are issued and
outstanding, the Company shall not issue, or enter into any agreement to issue, any shares of Series B-2 Preferred Stock, or increase the authorized number of shares of
Series B-2 Preferred Stock, without the prior written consent or affirmative vote of the Holders of at least 75% of the then outstanding shares of Series B-2 Preferred Stock
and Series B-1 Preferred Stock, given in writing or by vote at a meeting, consenting or voting (as the case may be) together as a separate class.

          Section 2. Ranking. (a) The Series B-2 Preferred Stock will rank, with respect to dividend rights, on a parity with the Company’s series of preferred stock designated as
the “Convertible Perpetual Preferred Stock, Series B-1” (the “Series B-1 Preferred Stock”), the Company’s common stock, par value $0.001 per share (the “Common Stock”),
the Series A Convertible Preferred Stock, each other class or series of capital stock of the Company the terms of which expressly provide that such class or series will rank on
a parity with the Series B-2 Preferred Stock as to dividend rights and each other class or series of capital stock the terms of which do not expressly provide that it ranks senior
to or junior to the Series B-2 Preferred Stock as to dividend rights (provided that any such other class or series of capital stock is authorized in accordance with the terms of
Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time such class or series of capital stock is authorized).

          (b) The Series B-2 Preferred Stock will rank, with respect to rights on liquidation, winding-up and dissolution, (i) on a parity with the Series B-1 Preferred Stock and
each other class or series of capital stock of the Company the terms of which expressly provide that such class or series will rank on a parity with the Series B-2 Preferred
Stock as to rights on liquidation, winding-up and dissolution of the Company (provided that any such other class or series of capital stock is authorized in accordance with the
terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time such class or series of capital stock is authorized) and (ii) senior
to the Common Stock, and the Series A Convertible Preferred Stock and each other class or series of capital stock the terms of which do not expressly provide that it ranks on
a parity with or senior to the Series B-2 Preferred Stock as to rights on liquidation, winding-up and dissolution of the Company (provided that any such other class or series of
capital stock is authorized in accordance with the terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time such class or
series of capital stock is authorized).
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          (c) The Series B-1 Preferred Stock and each other class or series of capital stock of the Company the terms of which expressly provide that such class or series will rank
on a parity with the Series B-2 Preferred Stock as to dividend rights and rights on liquidation, winding-up and dissolution of the Company (provided that any such other class
or series of capital stock is authorized in accordance with the terms of Section 12 of this Certificate of Designations, to the extent Section 12 remains applicable at the time
such class or series of capital stock is authorized) are herein referred to as “Parity Securities.”

          Section 3. Definitions. Unless the context or use indicates another meaning or intent, the following terms shall have the following meanings, whether used in the
singular or the plural:

     “Adjustment Event” has the meaning set forth in Section 17(e).

     “Affiliate” of any specified Person means any other Person directly or indirectly controlling or controlled by or under direct or indirect common control with such specified
Person. For the purposes of this definition, (i) “control” when used with respect to any specified Person means the power to direct the management and policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise; and the terms “controlling” and “controlled” have meanings
correlative to the foregoing, (ii) natural persons shall not be deemed to be Affiliates of each other, (iii) the Company and its Subsidiaries shall not be deemed to be Affiliates
of the Liberty Parties (as defined in the Investment Agreement), and (iv) the DirecTV Group, Inc. (“DirecTV”) and its Subsidiaries shall not be deemed to be Affiliates of
Liberty Media Corporation and its Subsidiaries.

     “Board of Directors” means the board of directors of the Company or any committee thereof duly authorized to act in the relevant matter on behalf of such board of
directors.

     “Business Day” means any day other than a Saturday, Sunday or any other day on which banks in New York City, New York are generally required or authorized by law
to be closed.

     “Certificate of Designations” means this Certificate of Designations of Sirius XM Radio Inc., dated March 5, 2009.

     “Certificate of Incorporation” means the Amended and Restated Certificate of Incorporation of the Company, as amended.

     “Close of Business” means (i) with respect to the Record Date for any issuance, dividend, or distribution declared, paid or made on or with respect to any capital stock of
the Company, the closing of the Company’s stock register on such date, for the purpose of determining the holders of capital stock entitled to receive such issuance, dividend
or distribution, and (ii) in all other cases, 6:00 pm, New York City time, on the date in question.
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     “Closing Price” of the Common Stock (or other relevant capital stock or equity interest) on any date of determination means the closing sale price on such date or, if no
closing sale price is reported, the last reported sale price of the shares of the Common Stock (or other relevant capital stock or equity interest) on The NASDAQ Global Select
Market. If the Common Stock (or other relevant capital stock or equity interest) is not traded on The NASDAQ Global Select Market on any date of determination, the
Closing Price of the Common Stock (or other relevant capital stock or equity interest) on such date of determination means the closing sale price on such date as reported in
the composite transactions for the principal U.S. national or regional securities exchange on which the Common Stock (or other relevant capital stock or equity interest) is so
listed or quoted, or, if no closing sale price is reported, the last reported sale price on the principal U.S. national or regional securities exchange on which the Common Stock
(or other relevant capital stock or equity interest) is so listed or quoted, or if the Common Stock (or other relevant capital stock or equity interest) is not so listed or quoted on
a U.S. national or regional securities exchange, the last quoted bid price on such date for the Common Stock (or other relevant capital stock or equity interest) in the over-the-
counter market as reported by Pink Sheets LLC or similar organization, or, if that bid price is not available, the market price of the Common Stock (or other relevant capital
stock or equity interest) on that date as determined by a nationally recognized independent investment banking firm retained by the Company for this purpose.

     For purposes of this Certificate of Designations, all references herein to the “Closing Price” and “last reported sale price” of the Common Stock (or other relevant capital
stock or equity interest) on The NASDAQ Global Select Market shall be such closing sale price and last reported sale price as reflected on the website of The NASDAQ
Global Select Market (http://www.nasdaq.com) and as reported by Bloomberg Professional Service; provided that in the event that there is a discrepancy between the closing
sale price or last reported sale price as reflected on the website of The NASDAQ Global Select Market and as reported by Bloomberg Professional Service, the closing sale
price and last reported sale price on the website of The NASDAQ Global Select Market shall govern.

     “Common Stock” has the meaning set forth in Section 2(a).

     “Company” means Sirius XM Radio Inc., a Delaware corporation.

     “Conversion Date” has the meaning set forth in Section 7.

     “Conversion Rate” means 206.9581409 shares of Common Stock per share of Series B-2 Preferred Stock, subject to adjustment in accordance with the provisions of this
Certificate of Designation.

     “Exchange Property” has the meaning set forth in Section 10(a).

     “Holder” means the Person in whose name the shares of the Series B-2 Preferred Stock are registered, which may be treated by the Company and the Company’s transfer
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agent and registrar as the absolute owner of the shares of Series B-2 Preferred Stock for the purpose of making payment and settling the related conversions and for all other
purposes.

     “Investment Agreement” means the Investment Agreement, dated as of February 17, 2009, between the Company and Liberty Radio, LLC, a Delaware limited liability
company, as amended.

     “Issue Date” means the date upon which any shares of Series B-2 Preferred Stock are first issued.

     “Liquidation Preference” means, as to the Series B-2 Preferred Stock, $0.001 per share (as adjusted for any split, subdivision, combination, consolidation, recapitalization
or similar event with respect to the Series B-2 Preferred Stock).

     “Parity Securities” has the meaning set forth in Section 2(c). For the avoidance of doubt, the term “Parity Securities” does not mean or include the Common Stock.

     “Person” means a legal person, including any individual, corporation, estate, partnership, joint venture, association, joint-stock company, limited liability company or trust.

     “Preferred Stock” has the meaning set forth in the recitals.

     “Record Date” means, with respect to any issuance, dividend, or distribution declared, paid or made on or with respect to any capital stock of the Company, the date fixed
for the determination of the stockholders entitled to receive such issuance, dividend or distribution.

     “Regulatory Approval” means, to the extent applicable and required to permit a Holder to convert such Holder’s shares of Series B-2 Preferred Stock into Common Stock
or Series B-1 Preferred Stock and to own such Common Stock or Series B-1 Preferred Stock without such Holder being in violation of applicable law, rule or regulation, the
receipt of approvals and authorizations of, filings and registrations with, notifications to, or expiration or termination of any applicable waiting period under, the Hart-Scott-
Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations thereunder.

     “Reorganization Event” has the meaning set forth in Section 10(a).

     “Series A Preferred Stock” means the shares of the Company’s Series A Convertible Preferred Stock.

     “Series B-1 Preferred Stock” has the meaning set forth in Section 2.

     “Series B-2 Preferred Stock” has the meaning set forth in Section 1.
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     “Trading Day” means a day on which the shares of Common Stock:

     (i) are not suspended from trading on any national or regional securities exchange or association or over-the-counter market at the Close of Business; and

     (ii) have traded at least once on the national or regional securities exchange or association or over-the-counter market that is the primary market for the trading of the
Common Stock.

     “Transfer” means a transfer, directly or indirectly, of beneficial ownership of shares of Series B-2 Preferred Stock by the Holder thereof to any Person. For the avoidance of
doubt, as used herein the term Transfer does not include a Qualified Hedging Transaction, a Qualified Pledge, or a Qualified Stock Lending Transaction, as such terms are
defined in the Investment Agreement.

     “Washington D.C. Property” means the properties located at 1500 Eckington Place NE, Washington D.C. 20002 and 60 Florida Avenue NE, NE, Washington D.C. 20002.

          Section 4. Dividends. (a) From and after the Issue Date, Holders shall be entitled to receive, when, as and if declared by the Board of Directors, out of any funds legally
available therefor, non-cumulative cash dividends in the amount determined as set forth in Section 4(b), and no more.

          (b) If the Board of Directors declares and pays a cash dividend in respect of Common Stock or any other dividend or distribution in respect of Common Stock for which
no adjustment in the Conversion Rate is required to be made pursuant to Section 9 or Section 10 (other than a distribution of rights issued pursuant to a stockholders’ rights
plan (in which event the provisions of Section 9(b) shall apply), including without limitation any dividend or distribution declared before and paid after the Issue Date, then
the Board of Directors shall declare and pay to the Holders of the Series B-2 Preferred Stock, on the same dates on which such cash dividend (or other dividend or
distribution) is declared or paid, as applicable, on the Common Stock, a dividend or distribution in the same form and in an amount per share of Series B-2 Preferred Stock
equal to the product of (i) the per share dividend or distribution declared and paid in respect of each share of Common Stock and (ii) the number of shares of Common Stock
into which such share of Series B-2 Preferred Stock is then convertible, determined for this purpose as if Regulatory Approval has been obtained; provided, however, that to
the extent that the Company declares a dividend on the Series B-2 Preferred Stock and on any class or series of capital stock that ranks on parity with the Series B-2 Preferred
Stock with respect to dividend rights but does not make the full payment of such declared dividends, the Company shall allocate the dividend payments on a pro rata basis
among the Holders of the Series B-2 Preferred Stock and the holders of any class or series of capital stock that ranks on parity with the Series B-2 Preferred Stock with respect
to dividend rights.
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          (c) Each dividend will be payable to Holders of record as they appear in the records of the Company at the Close of Business on the Record Date therefor, which shall
be the same day as the Record Date for the payment of the corresponding dividend to the holders of shares of Common Stock.

          (d) Dividends on the Series B-2 Preferred Stock are non-cumulative. Declared and unpaid dividends shall bear no interest (except to the extent of any interest on such
dividends payable in respect of the Common Stock).

          Section 5. Liquidation. (a) In the event of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company, Holders of Series B-2
Preferred Stock shall be entitled to receive out of the assets of the Company or proceeds thereof legally available for distribution to stockholders of the Company, after
satisfaction of all liabilities, if any, to creditors of the Company and subject to Section 5(b) and to the rights of holders of any shares of capital stock of the Company then
outstanding ranking senior to the Series B-2 Preferred Stock in respect of distributions upon liquidation, dissolution or winding up of the Company, and before any
distribution of such assets or proceeds is made to or set aside for the holders of Common Stock and any other classes or series of capital stock of the Company ranking junior
to the Series B-2 Preferred Stock as to such distribution, a liquidating distribution in an amount equal to (i) the Liquidation Preference per share, together with an amount
equal to all dividends, if any, that have been declared but not paid on the shares of Series B-2 Preferred Stock prior to the date of payment of such distribution (but without
any accumulation in respect of dividends that have not been declared prior to such payment date) plus (ii) the amount of the liquidating distributions, as determined by the
Company (or the trustee or other Person or Persons administering the liquidation, dissolution or winding-up of the Company in accordance with applicable law) as of a date
that is at least 10 Business Days before the first liquidating distribution is made on Series B-2 Preferred Stock, that would be made on the number of shares of Common Stock
into which such shares of Series B-2 Preferred Stock are then convertible on such date of determination and after any liquidating distribution having been made on shares of
Series B-2 Preferred Stock, as adjusted for any actions between such date of determination and the liquidation date as would require a change in the Conversion Rate
hereunder.

          (b) In the event the assets of the Company available for distribution to stockholders upon any liquidation, dissolution or winding-up of the affairs of the Company,
whether voluntary or involuntary, shall be insufficient to pay in full the amounts payable with respect to all outstanding shares of the Series B-2 Preferred Stock and the
corresponding amounts payable on any Parity Securities, Holders and the holders of such Parity Securities shall share ratably in any distribution of assets of the Company in
proportion to the full respective liquidating distributions to which they would otherwise be respectively entitled.

          (c) The Company’s consolidation or merger with or into any other entity, the consolidation or merger of any other entity with or into the Company, or the
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sale of all or substantially all of the Company’s property or business or other assets will not constitute its liquidation, dissolution or winding up.

          Section 6. Maturity. The Series B-2 Preferred Stock shall be perpetual unless converted in accordance with this Certificate of Designations.

          Section 7. Conversion. Subject to the receipt of the Regulatory Approval, to the extent applicable and required, each share of Series B-2 Preferred Stock shall be
convertible, at the option of the Holder thereof, at any time, and from time to time, into (i) the number of duly authorized, validly issued, fully paid and nonassessable shares
of Common Stock equal to the Conversion Rate in effect at the time of conversion (subject to aggregation and the payment of cash in lieu of fractional shares as provided in
Section 13 of this Certificate of Designations) or (ii) one duly authorized, validly issued, fully paid and nonassessable share of Series B-1 Preferred Stock for each share of
Series B-2 Preferred Stock. In order to convert shares of Series B-2 Preferred Stock into shares of Common Stock or Series B-1 Preferred Stock, the Holder must surrender
the certificates representing such shares of Series B-2 Preferred Stock, accompanied by transfer instruments reasonably satisfactory to the Company, at the principal office of
the Company (or such other place mutually acceptable to the Holder and the Company), together with written notice that such Holder elects to convert all or such number of
shares represented by such certificates as specified therein. With respect to a conversion pursuant to this Section 7, the date of receipt of such certificates, together with such
notice, by the Company or its authorized agent will be the date of conversion (the “Conversion Date”). In the event that a Holder Transfers shares of Series B-2 Preferred
Stock, other than in connection with a Transfer permitted by and in accordance with the terms of Section 4.2(b)(1) or (2) of the Investment Agreement, such shares of
Series B-2 Preferred Stock so Transferred shall be automatically converted into shares of Common Stock in accordance with clause (i) above at the Conversion Rate then in
effect immediately prior to such Transfer by a Holder (in which case the date of such Transfer shall be deemed to be the Conversion Date).

          Section 8. Conversion Procedures. (a) On the Conversion Date with respect to any share of Series B-2 Preferred Stock, certificates representing shares of Common
Stock or Series B-1 Preferred Stock, as applicable, shall be promptly issued and delivered to the Holder thereof or such Holder’s designee upon presentation and surrender of
the certificate evidencing the Series B-2 Preferred Stock to the Company and, if required, the furnishing of appropriate endorsements and transfer documents and the payment
of all transfer and similar taxes.

          (b) From and after the Conversion Date, the shares of Series B-2 Preferred Stock to be converted on such Conversion Date will cease to be entitled to any dividends that
may thereafter be declared on the Series B-2 Preferred Stock; said shares of Series B-2 Preferred Stock will no longer be deemed to be outstanding for any purpose; and all
rights (except the right to receive from the Company the Common Stock or Series B-1 Preferred Stock upon conversion thereof and any dividends previously declared on the
Series B-2 Preferred Stock but not paid) of the Holder of such shares of
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Series B-2 Preferred Stock to be converted shall cease and terminate with respect to such shares. Prior to the Conversion Date, except as otherwise provided herein, Holders
shall have no rights as owners of the Common Stock (or other relevant capital stock or equity interest into which the Series B-2 Preferred Stock may then be convertible in
accordance herewith) (including voting powers, and rights to receive any dividends or other distributions on the Common Stock or other securities issuable upon conversion)
by virtue of holding shares of Series B-2 Preferred Stock.

          (c) Shares of Series B-2 Preferred Stock duly converted in accordance with this Certificate of Designations, or otherwise reacquired by the Company, will resume the
status of authorized and unissued shares of Preferred Stock, undesignated as to series, and will be available for future issuance, but shall not be reissued as shares of Series B-
2 Preferred Stock. The Company may from time to time take such appropriate action as may be necessary to reduce the authorized number of shares of Series B-2 Preferred
Stock, but not below the aggregate number of shares of Series B-2 Preferred Stock then outstanding.

          (d) The Person or Persons entitled to receive the Common Stock, Series B-1 Preferred Stock and/or cash, securities or other property issuable upon conversion of
Series B-2 Preferred Stock shall be treated for all purposes as the record holder(s) of such shares of Common Stock, Series B-1 Preferred Stock and/or securities as of the
Close of Business on the Conversion Date with respect thereto. In the event that a Holder shall not by written notice designate the name in which shares of Common Stock,
Series B-1 Preferred Stock and/or cash, securities or other property (including payments of cash in lieu of fractional shares) to be issued or paid upon conversion of shares of
Series B-2 Preferred Stock should be registered or paid or the manner in which such shares should be delivered, the Company shall be entitled to register and deliver such
shares, and make such payment, in the name of the Holder and in the manner shown on the records of the Company.

          Section 9. Anti-Dilution Adjustments. (a) The Conversion Rate shall be subject to adjustment from time to time in accordance with this Section 9. Concurrently with any
adjustment to the Conversion Rate set forth in the Series B-1 Preferred Stock Certificate of Designations, the Conversion Rate set forth in this Certificate of Designations shall
be automatically adjusted such that the Conversion Rate in this Certificate of Designations is the same as the Conversion Rate, as so adjusted, set forth in the Series B-1
Certificate of Designations. For the avoidance of doubt, notwithstanding any adjustment to the Conversion Rate set forth in the Series B-1 Preferred Stock Certificate of
Designations, each share of Series B-2 Preferred Stock shall continue to be convertible into one share of Series B-1 Preferred Stock (subject to Regulatory Approval, to the
extent applicable and required).

          (b) Rights Plans. If the Company has a rights plan in effect with respect to the Common Stock on the Conversion Date, upon conversion of any shares of the Series B-2
Preferred Stock into Common Stock, Holders of such shares will receive, in addition to the shares of Common Stock, the rights under the rights plan relating to
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such Common Stock, unless, prior to the Conversion Date, the Conversion Rate set forth in the Series B-1 Preferred Stock Certificate of Designations is adjusted pursuant to
Section 9(g) of the Series B-1 Preferred Stock Certificate of Designations, in which case, concurrently with the adjustment of such Conversion Rate, the Conversation Rate set
forth in this Certificate of Designations shall be automatically adjusted such that such Conversion Rate is the same as the Conversion Rate, as so adjusted, set forth in the
Series B-1 Preferred Stock Certificate of Designations.

          Section 10. Reorganization Events. (a) In the event that there occurs:

     (i) any consolidation, merger or other similar business combination of the Company with or into another Person, in each case pursuant to which the Common Stock will
be converted into cash, securities or other property of the Company or another Person;

     (ii) any sale, transfer, lease or conveyance to another Person of all or substantially all of the property and assets of the Company;

     (iii) any reclassification, recapitalization, or reorganization of the Common Stock into securities including securities other than the Common Stock; or

     (iv) any statutory exchange of the outstanding shares of Common Stock for securities of another Person (other than in connection with a consolidation, merger or other
business combination);

(any such event specified in this Section 10(a), a “Reorganization Event”); each share of Series B-2 Preferred Stock outstanding immediately prior to such Reorganization
Event shall, without the consent of the Holders thereof and subject to Section 10(e), remain outstanding but shall become convertible, at the option of the Holders into the kind
of securities, cash and other property receivable in such Reorganization Event by a holder (other than the counterparty to the Reorganization Event or an Affiliate of such
other party) of the number of shares of Common Stock into which each share of Series B-2 Preferred Stock would then be convertible, determined for this purpose as if
Regulatory Approval has been obtained (such securities, cash and other property, the “Exchange Property”).

          (b) In the event that holders of the shares of Common Stock have the opportunity to elect the form of consideration to be received in such transaction, the consideration
that the Holders are entitled to receive upon conversion shall be deemed to be the types and amounts of consideration received by a plurality of the holders of the shares of
Common Stock that did not make an affirmative election.

          (c) The above provisions of this Section 10 shall similarly apply to successive Reorganization Events. If the provisions of Section 9 apply to any event or occurrence
then this Section 10 will not apply.
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          (d) The Company (or any successor) shall, within 20 days of the consummation of any Reorganization Event, provide written notice to the Holders of such
consummation of such event and of the kind and amount of the cash, securities or other property that constitutes the Exchange Property. Failure to deliver such notice shall not
affect the operation of this Section 10.

          (e) The Company shall not enter into any agreement for a transaction constituting a Reorganization Event unless (i) such agreement provides for or does not interfere
with or prevent (as applicable) conversion of the Series B-2 Preferred Stock into the Exchange Property in a manner that is consistent with and gives effect to this Section 10,
and (ii) to the extent that the Company is not the surviving corporation in such Reorganization Event or will be dissolved in connection with such Reorganization Event,
proper provision shall be made in the agreements governing such Reorganization Event for the conversion of the Series B-2 Preferred Stock into stock of the Person surviving
such Reorganization Event or, in the case of a Reorganization Event described in Section 10(a)(ii), an exchange of Series B-2 Preferred Stock for the stock of the Person to
whom the Company’s assets are conveyed or transferred, having voting powers, preferences, and relative, participating, optional or other special rights as nearly equal as
possible to those provided in this Certificate of Designations (and convertible into stock of the Person to whom the Company’s assets are conveyed or transferred, having
voting powers, preferences, and relative, participating, optional or other special rights as nearly equal as possible to those of the stock into which the Series B-2 Preferred
Stock is convertible (determined for this purpose as if Regulatory Approval has been obtained)).

          Section 11. Voting Powers. (a) Except as otherwise provided in this Certificate of Designations, the Holders will not have any voting rights, including the right to elect
any directors, except voting rights, if any, required by law. Except as otherwise provided in Section 11(b), for any such matters pursuant to which applicable law requires the
Holders to have the right to vote, each Holder will have one vote per share of Series B-2 Preferred Stock, whether at a meeting or by written consent.

          (b) If Holders of Series B-2 Preferred Stock are entitled to vote together as a separate and single class with either Series B-1 Preferred Stock or other Parity Securities
(other than any other class or series of Parity Securities that votes with the Common Stock as to the election of directors or otherwise), for purposes of determining the voting
powers of the Holders of Series B-2 Preferred Stock, each Holder will be entitled to 1000 votes for each $1,000 of liquidation preference to which its shares of Series B-2
Preferred Stock are entitled. If Holders of Series B-2 Preferred Stock are entitled to vote together as a separate class with any other securities, each Holder will be entitled to
the number of votes equal to the number of shares of Common Stock into which each such share of Series B-2 Preferred Stock is then convertible at the time of the related
record date (or the time of the vote if no record date is fixed), determined for this purpose as if the Regulatory Approval has been obtained.

          Section 12. Special Class Vote Matters. For so long as an aggregate of at least 6,250,000 shares of Series B-1 Preferred Stock and Series B-2 Preferred Stock are
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issued and outstanding, in addition to any vote or consent of the stockholders of the Company required by law, NASDAQ rules, the Certificate of Incorporation or the By-
laws, neither the Company nor any of its Subsidiaries will take any of the following actions, either directly or indirectly, whether by merger, consolidation or otherwise,
following the Issue Date without having obtained the prior written consent or affirmative vote of the Holders of at least a majority of the then outstanding shares of the
Series B-1 Preferred Stock and the Series B-2 Preferred Stock, voting together as a separate class, either by written consent or by the affirmative vote of the Holders of at least
a majority of the then outstanding shares of the Series B-1 Preferred Stock and the Series B-2 Preferred Stock, at a meeting called for that purpose, consenting or voting (as
the case may be) together as a separate class:

          (a) any grant, creation, authorization or issuance (or the increase in the authorized number) of any class or series of capital stock or any options, warrants, convertible
securities or other rights of any kind to acquire or receive shares of capital stock of the Company, or the issuance, sale or other disposition by the Company of any shares of
capital stock, or of any options, warrants, convertible securities or other such rights, held by the Company in treasury, other than in connection with (A) the exercise of
employee options in accordance with their terms, or (B) the granting of equity based compensation to the extent approved by the Board of Directors;

          (b) any consolidation or merger with or into any other entity, the consolidation or merger of any other entity with or into the Company, or any liquidation, dissolution or
winding-up of the business and affairs of the Company, or the sale of all or substantially all of the Company’s property or business or other assets or the sale of all or
substantially all of the stock or assets of XM Satellite Radio, Inc., XM Satellite Radio Holdings, Inc. or Satellite CD Radio Inc.;

          (c) except with respect to any sale or disposition of the Washington D.C. Property or in the ordinary course of business, any acquisition or disposition of assets, in each
case, having a value of more than $10,000,000, or any series of related acquisitions or dispositions having a value in the aggregate of more than $20,000,000, in the aggregate;

          (d) any sale or transfer of (including without limitation any spin-off, split-off or similar transaction with respect to) any equity security or ownership interests in any
Company Subsidiary (as defined in the Investment Agreement) that at the relevant time is a material Company Subsidiary, any merger or consolidation of any such Company
Subsidiary, or any liquidation, dissolution, or sale of substantially all the assets of any such Company Subsidiary, in each case other than any such transaction that would not
result in such Company Subsidiary no longer being wholly-owned, directly or indirectly, by the Company; provided, however, that any Company Subsidiary that holds any
FCC or other material license or any satellite contract or other material contract, or that holds any material assets, or that generates any material revenue, or that is otherwise
material, shall constitute a material Company Subsidiary for purposes of this Section 12(d);

12



 

          (e) any incurrence of indebtedness, or the assumption or guarantee of the obligations of any person, other than (i) the incurrence, assumption or guarantee of
indebtedness not in excess of $10,000,000 per calendar year or (ii) to the extent approved by the Board of Directors of the Company prior to the entry of definitive
documentation therefor, the incurrence of indebtedness to refinance, replace or restructure existing indebtedness in an amount not in excess of the principal (or, in the case of
any securities with original issuance discount, accreted value), plus premium, if any, and accrued interest on such existing indebtedness;

          (f) conducting or engaging in any business in any material respect other than the business in which the Company and its Subsidiaries are engaged as of the date hereof
and any business reasonably related or complementary thereto;

          (g) amending, altering, repealing, or adding any provision to the Certificate of Incorporation (including, without limitation, this Certificate of Designations) or By-laws
in a manner that adversely affects the powers, rights, privileges or preferences of the Holders of the Series B-1 Preferred Stock and/or the Series B-2 Preferred Stock;

          (h) except as provided for in this Certificate of Designations, any increase or decrease in the total number of directors constituting the whole Board of Directors; and

          (i) entering into an agreement for, or committing to agree to take, or consenting to, any of the foregoing actions.

          Section 13. Fractional Shares. (a) No fractional shares of Common Stock will be issued as a result of any conversion of shares of Series B-2 Preferred Stock.

          (b) In lieu of any fractional share of Common Stock otherwise issuable in respect of any conversion pursuant to Section 7 hereof, the Company shall pay an amount in
cash (computed to the nearest cent) equal to the same fraction of the Closing Price of the Common Stock determined as of the second Trading Day immediately preceding the
Conversion Date.

          (c) If more than one share of the Series B-2 Preferred Stock is surrendered for conversion at one time by or for the same Holder, the number of full shares of Common
Stock issuable upon conversion thereof shall be computed on the basis of the aggregate number of shares of the Series B-2 Preferred Stock so surrendered.

          Section 14. Reservation of Common Stock and Series B-1 Preferred Stock. (a) The Company shall at all times reserve and keep available out of its authorized and
unissued Common Stock and Series B-1 Preferred Stock or shares acquired by the Company, solely for issuance upon the conversion of shares of Series B-2 Preferred Stock
as provided in this Certificate of Designations, free from any preemptive or other similar rights, such number of shares of Common Stock and Series B-1 Preferred Stock as
shall from time to time be issuable upon the conversion of all the shares of Series B-2
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Preferred Stock then outstanding. The Company shall take all such corporate and other actions as from time to time may be necessary to ensure that all shares of Common
Stock and Series B-1 Preferred Stock issuable upon conversion of shares of Series B-2 Preferred Stock at the applicable Conversion Rate, or at the rate of one share of
Series B-1 Preferred Stock per share of Series B-2 Preferred Stock, as applicable, in effect from time to time will, upon issue, be duly and validly authorized and issued, fully
paid and nonassessable and free of any preemptive or similar rights (determined for this purpose as if Regulatory Approval has been obtained). For purposes of this
Section 14, the number of shares of Common Stock and Series B-1 Preferred Stock that shall be deliverable upon the conversion of all outstanding shares of Series B-2
Preferred Stock shall be computed as if at the time of computation all such outstanding shares were held by a single Holder.

          (b) Notwithstanding the foregoing, the Company shall be entitled to deliver upon conversion of shares of Series B-2 Preferred Stock, as herein provided, shares of
Common Stock acquired by the Company (in lieu of the issuance of authorized and unissued shares of Common Stock), so long as (i) any such acquired shares are free and
clear of all liens, charges, security interests or encumbrances (other than liens, charges, security interests and other encumbrances created by the Holders) and (ii) all such
acquired shares have all the same attributes as any other share of Common Stock then outstanding, including without limitation any rights that may then be attached to all or
substantially all of the Common Stock then outstanding pursuant to any stockholders’ rights plan or similar arrangement.

          (c) All shares of Common Stock or Series B-1 Preferred Stock delivered upon conversion of the Series B-2 Preferred Stock shall be duly authorized, validly issued,
fully paid and non-assessable, free and clear of all liens, claims, security interests and other encumbrances (other than liens, charges, security interests and other
encumbrances created by the Holders).

          (d) Prior to the delivery of any securities that the Company shall be obligated to deliver upon conversion of the Series B-2 Preferred Stock, the Company shall use its
reasonable best efforts to comply with all federal and state laws and regulations thereunder requiring the registration of such securities with, or any approval of or consent to
the delivery thereof by, any governmental authority.

          (e) The Company hereby covenants and agrees that, if at any time the Common Stock shall be listed on The NASDAQ Global Select Market or any other national
securities exchange or automated quotation system, the Company will, if permitted by the rules of such exchange or automated quotation system, list and keep listed, so long
as the Common Stock shall be so listed on such exchange or automated quotation system, all the Common Stock issuable upon conversion of the Series B-2 Preferred Stock.

          (f) Regulatory Matters. If any shares of Common Stock, Series B-1 Preferred Stock or any other property or securities that would be issuable upon conversion of shares
of Series B-2 Preferred Stock require the approval of any

14



 

governmental authority before such shares may be issued upon conversion, the Company, at the request and expense of the holder(s) of such Series B-2 Preferred Stock, will
use its reasonable best efforts to cooperate with the holder(s) of such Series B-2 Preferred Stock to obtain such approvals. Neither the Company nor any its subsidiaries shall
be required to take (or commit to take) any actions pursuant to this Section 14(f), if the Company determines, in good faith, that such actions would reasonably be expected to
have a material adverse effect on the Company and its subsidiaries, taken as a whole.

          Section 15. Equal Treatment. To the extent that the Company reclassifies, subdivides or combines the Series B-1 Preferred Stock, the Series B-2 Preferred Stock shall
be reclassified, subdivided or combined on an equal per share basis.

          Section 16. Replacement Certificates. The Company shall replace any mutilated Series B-2 Preferred Stock certificate at the Holder’s expense upon surrender of that
certificate to the Company. The Company shall replace certificates that become destroyed, stolen or lost at the Holder’s expense upon delivery to the Company of satisfactory
evidence that the certificate has been destroyed, stolen or lost, together with any indemnity that may reasonably be required by the Company.

          Section 17. Miscellaneous. (a) All notices referred to herein shall be in writing, and, unless otherwise specified herein, all notices hereunder shall be deemed to have
been given upon the earlier of receipt thereof or three Business Days after the mailing thereof if sent by registered or certified mail with postage prepaid, addressed: (i) if to the
Company, to its office at 1221 Avenue of the Americas, 36th Floor, New York, New York 10020, Attention: Chief Financial Officer, or (ii) if to any Holder, to such Holder at
the address of such Holder as listed in the stock record books of the Company, or (iii) to such other address as the Company or any such Holder, as the case may be, shall have
designated by notice similarly given.

          (b) The Company shall pay any and all stock transfer and documentary stamp taxes that may be payable in respect of any issuance or delivery of shares of Series B-2
Preferred Stock, Series B-1 Preferred Stock or shares of Common Stock or other securities issued on account of Series B-2 Preferred Stock pursuant hereto or certificates
representing such shares or securities. The Company shall not, however, be required to pay any such tax that may be payable in respect of any transfer involved in the
issuance or delivery of shares of Series B-2 Preferred Stock, Series B-1 Preferred Stock or Common Stock or other securities in a name other than that in which the shares of
Series B-2 Preferred Stock with respect to which such shares or other securities are issued or delivered were registered, or in respect of any payment to any Person other than
a payment to the registered holder thereof, and shall not be required to make any such issuance, delivery or payment unless and until the Person otherwise entitled to such
issuance, delivery or payment has paid to the Company the amount of any such tax or has established, to the reasonable satisfaction of the Company, that such tax has been
paid or is not payable.
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          (c) No share of Series B-2 Preferred Stock shall have any rights of preemption whatsoever as to any securities of the Company, or any warrants, rights or options issued
or granted with respect thereto, regardless of how such securities, or such warrants, rights or options, may be designated issued or granted; provided, however, that the
Investment Agreement provides the Holder of the Series B-2 Preferred Stock with a participation right in the case of any issuance of new equity securities by the Company,
subject to and in accordance with the terms and conditions set forth therein.

          (d) The shares of Series B-2 Preferred Stock shall not have any voting powers, preferences or relative, participating, optional or other special rights, or qualifications,
limitations or restrictions thereof, other than as set forth herein or in the Certificate of Incorporation or as provided by applicable law.

          (e) Adjustment of Shares Numbers. If, after the Issue Date, there is a subdivision, split, stock dividend, combination, reclassification or similar event (“Adjustment
Event”) with respect to any shares of Series B-1 Preferred Stock or Series B-2 Preferred Stock, then upon the effectiveness of such Adjustment Event, the reference in
Section 12 to a specific number of such shares shall automatically be adjusted proportionately, so that the Holders of such shares will retain the same rights under Section 12
immediately following the effectiveness of such Adjustment Event as they did immediately prior thereto.

16



 

          In Witness Whereof, Sirius XM Radio Inc. has caused this Certificate of Designations to be signed by its authorized corporate officer this 5th day of March, 2009.
     
 Sirius XM Radio Inc.

  

 By:  /s/ Patrick Donnelly  
  Name:  Patrick Donnelly  

  Title:  Executive Vice President,
General Counsel and Secretary  

 



Exhibit 99.1

LIBERTY MEDIA CLOSES INVESTMENT IN SIRIUS XM RADIO

SIRIUS XM and Lenders Agree to Extend Outstanding Loans Due in May

NEW YORK, NY— March 6, 2009 — SIRIUS XM Radio Inc. (NASDAQ: SIRI) and Liberty Media Corporation (NASDAQ: LINTA, LINTB, LCAPA, LCAPB, LMDIA,
LMDIB) today announced the closing of the second, and final, phase of the previously announced investment by Liberty in SIRIUS XM.

Mel Karmazin, Chief Executive Officer of SIRIUS XM Radio, said, “We are excited to have closed the second and final phase of our investment agreement with Liberty
Media. It is an example of the confidence our lenders and Liberty have in our business model. These transactions resolve all of the uncertainty surrounding the company’s and
its subsidiaries’ debt maturing in 2009. Having addressed our near-term financial obligations, we remain focused on continuing to deliver on all the promise of the merger of
SIRIUS and XM — a more efficient company offering the best programming through new packages to more subscribers.”

“We are pleased to have completed the second phase of this investment,” said Greg Maffei, president and CEO of Liberty. “This closing allows Liberty to align itself with one
of the most exciting companies in media today.”

SIRIUS XM also announced that XM Satellite Radio, a wholly owned subsidiary of SIRIUS XM, amended and extended its existing $350 million credit facilities. XM
Satellite Radio’s existing term loan and revolving loan have been rolled into a single term loan facility. As previously agreed, Liberty has purchased $100 million aggregate
principal amount from the lenders.

Liberty has committed to loan an additional $150 million to XM Satellite Radio, to be used to repay a portion of the outstanding principal amount of 10% Convertible Notes
due December 1, 2009 of XM Satellite Radio Holdings Inc.

Under the existing terms of their agreement, SIRIUS XM has issued Liberty an aggregate of 12.5 million shares of new preferred stock convertible into 40% of the common
stock of SIRIUS XM.

J.P. Morgan Securities acted as financial advisor to SIRIUS XM in connection with the transactions. UBS and Lazard Freres & Co. LLC acted as financial advisors to Liberty
Media Corporation.

Important additional information regarding this investment and the terms of the amended credit facilities will be available in a Current Report on Form 8-K which SIRIUS XM
expects to file with the Securities and Exchange Commission.

 



 

About SIRIUS XM Radio

SIRIUS XM Radio is America’s satellite radio company delivering commercial-free music channels, premier sports, news, talk, entertainment, traffic and weather, to more
than 18.9 million subscribers.

SIRIUS XM Radio has content relationships with an array of personalities and artists, including Howard Stern, Martha Stewart, Oprah Winfrey, Jimmy Buffett, Jamie Foxx,
Barbara Walters, Opie & Anthony, Bubba the Love Sponge(R), The Grateful Dead, Willie Nelson, Bob Dylan, Tom Petty, and Bob Edwards. SIRIUS XM Radio is the leader
in sports programming as the Official Satellite Radio Partner of the NFL, Major League Baseball(R), NASCAR(R), NBA, NHL(R), and PGA TOUR(R), and broadcasts
major college sports.

SIRIUS XM Radio has arrangements with every major automaker. SIRIUS XM Radio products are available at shop.sirius.com and shop.xmradio.com, and at retail locations
nationwide, including Best Buy, RadioShack, Target, Sam’s Club, and Wal-Mart. SIRIUS XM Radio also offers SIRIUS Backseat TV, the first ever live in-vehicle rear seat
entertainment featuring Nickelodeon, Disney Channel and Cartoon Network; XM NavTraffic(R) service for GPS navigation systems delivers real-time traffic information,
including accidents and road construction, for more than 80 North American markets.

About Liberty Media Corporation

Liberty Media Corporation owns interests in electronic retailing, media, communications and entertainment businesses. Those interests are attributed to three tracking stock
groups: (1) the Liberty Interactive group, which includes Liberty’s interests in QVC, Provide Commerce, Backcountry.com, BUYSEASONS, Bodybuilding.com,
IAC/InterActiveCorp, and Expedia, (2) the Liberty Entertainment group, which includes Liberty’s interests in The DIRECTV Group, Inc., Starz Entertainment, FUN
Technologies, Inc., GSN, LLC, WildBlue Communications, Inc., and Liberty Sports Holdings LLC, and (3) the Liberty Capital group, which includes all businesses, assets
and liabilities not attributed to the Interactive group or the Entertainment group including its subsidiaries Starz Media, LLC, Atlanta National League Baseball Club, Inc., and
TruePosition, Inc., and minority equity investments in Time Warner Inc. and Sprint Nextel Corporation.

This communication contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995. Such statements include, but are not
limited to, statements about the benefits of the business combination transaction involving SIRIUS and XM, including potential synergies and cost savings and the timing
thereof, future financial and operating results, the combined company’s plans, objectives, expectations and intentions with respect to future operations, products and
services; and other statements identified by words such as “anticipate,” “believe,” “plan,” “estimate,” “expect,” “intend,” “will,” “should,” “may,” or words of similar
meaning. Such forward-looking statements are based upon the current beliefs and expectations of SIRIUS’ and XM’s management and are inherently subject to significant
business, economic and competitive uncertainties and contingencies, many of which are difficult to predict and generally beyond the control of SIRIUS and XM.

Actual results may differ materially from the results anticipated in these forward-looking statements. The following factors, among others, could cause actual results to differ
materially from the anticipated results or other expectations expressed in the forward-looking statement: general business and economic conditions; the performance of
financial markets and interest rates; the failure to realize synergies and

 



 

cost-savings from the merger or delay in realization thereof; the businesses of SIRIUS and XM may not be combined successfully, or such combination may take longer, be
more difficult, time-consuming or costly to accomplish than expected. Additional factors that could cause SIRIUS’ and XM’s results to differ materially from those described
in the forward-looking statements can be found in SIRIUS’ and XM’s Annual Reports on Form 10-K for the year ended December 31, 2007 and their respective Quarterly
Reports on Form 10-Q for the quarter ended September 30, 2008, which are filed with the Securities and Exchange Commission (the “SEC”) and available at the SEC’s
Internet site (http://www.sec.gov). The information set forth herein speaks only as of the date hereof, and SIRIUS and XM disclaim any intention or obligation to update any
forward looking statements as a result of developments occurring after the date of this communication.

G-SIRI

Contacts for SIRIUS XM Radio:
   
Media Relations  Investor Relations
   
Patrick Reilly 
212-901-6646  

Paul Blalock
212-584-5174

PReilly@siriusradio.com  PBlalock@siriusradio.com
   
Kelly Sullivan 
Joele Frank, Wilkinson Brimmer Katcher  

Hooper Stevens
212-901-6718

212-355-4449
KSullivan@joelefrank.com  

HStevens@siriusradio.com

   
Contacts for Liberty Media:   
   
Courtnee Ulrich 
720-875-5420  

 

 


	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents

